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Mertens 


| The Law of Federal Income Taxation 


| by JACOB MERTENS, JR. . . . . of the New York Bar 
| 





12 Volumes including 1946 Cumulative Pocket Parts ¢ Price $140.00 


A complete restatement of the entire field of federal income and excess profits 
taxation—directing you instantly to the applicable provisions of the law and the 
interpretations and constructions which have been placed upon them both adminis- 


| tratively and judicially 


presenting the quickest way of finding the law, and the only way of finding all 


the law weighed personally by an expert in this field as to relevancy and importance 


giving you that peace of mind that no other means of research will give—the 


ertainty that you have not overlooked other decisions in point. 


Kept constantly to date by a monthly pamphlet service which cumulates into a 
single issue every third month. The set is also brought to date annually by supple- 
mental pocket parts which fit into and become a part of each book. Therefore, for 
the latest word on the subject you simply follow the section, page and note number 

f the original text into the pocket part of the particular volume and down to the 


latest issue. 


In other words, you do not buy a new set annually. Your original investment is 
permanent. You have no filing problem, no intermediate indexes or complicated new 
numbers to note and remember. The full picture is carried forward for you from 
year to year as it unfolds and develops right down to the first of each month. It is 

not necessary to find or borrow volumes or worry about discarded material when 
your problem relates to a refund or deficiency assessment involving the law of a prior 
year; the Mertens Service, by cumulation instead of substitution and discarding, saves 
that law for you. It keeps the ENTIRE law always available in a single service, and 


ilways to date within your own current reading knowledge. 


The charge for the year's service including Pocket Parts (July 1946 to July 1947) is $35.00, payable in advance 


CALLAGHAN & COMPANY 


401 East Ohio Street ° Chicago 11, Illinois 
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This Is 





Resolution Time 


It has become a national habit to pause each New Year and plan 


for the future with definite self-promises. 


Any family provider knows how much life insurance he has and 
how well it would serve his wife and children if he himself failed 


to survive them. 


Those who are inadequately protected could make no wiser 
move than to make their FIRST resolution a determination to 


increase this important safeguard. 


HOME OFFICE 





She PRUDENTIAL 


INSURANCE COMPANY OF AMERICA 


A mutual life insurance company 


NEWARK, NEW JERSEY 


















CORPORATION TRUST 


The Corporation Trust Company 
CT Corporation System 


And Associated Companies 
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Federal Banking Law Reports 


FOR BANKS LARGE AND SMALL — Here is something 
new, something needed, for everyone responsible for the 
management and direction of banking activities. Here ‘is 
something new indeed, but time-tested, time-proved in 
actuality. Fot Federal Banking Law Reports has stability 
and experience Kehind it, stemming as it does from the 
original reporter in this highly-technical field, first pub- 
lished in 1914. Here.is a swift, authoritative, and continuing 
reporter on the thousand-and-one federal laws controlling 
banks and banking. 


SCOPE OF THE “REPORTS” — Spanning the whole work- 
a-day world of statutes, regulations, rulings,..court..and 


administrative decisions, returns, forms, reports, instructions, 


CCH TOPICAL 


concerning the important federal regulation and control of 
banks and banking. Pertinent full text provisions, forms, 
detailed explanations, editorial comments and suggestions 
make clear exactly what to do, and how and when and why 
to do it in handling every day banking puzzlers under 
federal banking regulation. 

ISSUED WEEKLY — Swift reporting of new develop- 
ments as they “break” is traditional with the “Reports” — 


the editorial aim is “always first with the latest”. 


Write for Complete Details 


CoMMERCE) CLEARING: Hopse, Ing, 
~ PUBLISHERS @F TOPICAL LAW REPORTS 


New Yor«K + WASHINGTON 4 


Cricaco 1 
214 N. MICHIGAN AvE. Emping State Bios. MUNSEY BLDG. 


LAW REPORTS 


Tue AMERICAN BAR ASSOCIATION JouRNAL is published monthly by AMERICAN BAR ASSOCIATION at 1140 North Dearborn Street, Chic ago 10, Illinois. 
Entered as second class matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the Act of Aug. 24, 1912. 
Price: per copy, 75c; to Members, 50c; per year, $3.00; to Members, $1.50; to Students in Law Schools, $1.50. Vol. 32. No. 12. 
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How To Conduct Your 


Business—‘“‘ Tax- Wise’’ 


What to do before you start a 
business 

How to select the best form fer 
your business 

How to change your form to an- 
other and when to dc it 

How to buy another business or 
its property 

How to operate your proprietor- 
ship for economy 

Financing a business 

Operating a partnership for great- 
est savings to the partners 

Getting the most out of corporate 
operation 

How and when to recapitalize 

How to divide your business and 
when 

When and how to merge your 
business 

How and when to sell assets to 
greatest tax advantage 

Planning for your sales income 

Planning your business disburse- 
ments 

Getting greatest savings through 
compensation payments 

Using repairs, replacements and 
depreciation to greatest advan- 
tage 

Finding the best accounting sys- 
tem for your business 

How to do business abroad 

Cutting your tax when you have 
dividend, interest, or rent in- 
come 

Check list for tax savings 

What use to make of the carry- 
over system 

How to buy and sell securities 
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BUSINESS TAX GUIDE 


Helps You To Advise Or Conduct A Business 
— With Maximum Tax Savings! 


ERE’S a brand-new book which can be a tremendous help to 
you in advising or conducting a business “TAX-WISE” 
throughout the year. This valuable guide is a distillation 

of J. K. Lasser’s 25 years of experience in advising business people 
upon their handling of tax problems. It can help you to help others. 

In addition to answering questions about taxes for the business- 
man, small and large, this 200-page volume contains special check 
lists designed to stimulate new ideas regarding changes in present 
methods and additional steps necessary to increase profits after 
taxes—to place a business in the most advantageous position at 
the start of the tax year, and to keep it there. 


SPECIAL OFFER—J.D. Bierman’s 
“Excess Profits Tax Handbook” 


D. BIERMAN has just completed a 
128 page up-to-the-minute revision 


By J. K. Lasser 


of J. K. Lasser’s widely known guide well-known tax authority 
¥ and author of YOUR IN- 
ing specifically with the Excess Profits 

Tax. Mr. Bierman’s guide will be of J. D. Bierman 
great value to tax advisers and corpo- until recently assistant 
rate officials seeking the continuation head of the Review Divi- 
f the advice, ; sion of the Office of the 
aid atlas he pacntere, and wee of Chief Counsel for the Bu- 
aids to tax economy previously given reau of Internal Revenue 
in the Lasser book; his review of the and in charge of its Sec- 
recent decision and administrative tion oe _—_ yarns | a 
° y ° ° member o e tegisiation 
changes concerning tax relief. This and Regulations’ section 
guide is available for $1.00 only to of the Chief Counsel’s Of- 


purchasers of the BUSINESS TAX fice. Mr. Bierman is now 
GUIDE. It is not available in any 
other way. So to be sure of getting your 
copy, mail coupon AT ONCE! 


in general practice on tax 
matters in Washington. 
























City Sales Tax. 


le 
Simon and Schuster, Publishers 1 
Tax Dept. AB-12 j 
1230 Sixth Avenue, Rockefeller Center, N. Y. C. 20 
Please send me: ! 
maven copies of J. K. Lasser’s BUSINESS TAX GUIDE-$2.00 per copy. i 
oe copies of J. D. Bierman’s EXCESS PROFITS TAX HANDBOOK— ] 
$1.00 per copy. 
If the books do not completely satisfy me, I may return them any i 
time before March 20, 1947 and you will refund my money in full. i 
Name............. ‘ 
I a a a j 
Zone No i 
City. ef } NG coninivicorininndn 
f—] TO SAVE POSTAGE AND €.0.D. CHARGES: If you enclose payment WITH | 
LJ this coupon WE will pay all postage and government C.O.D. charges. Same 
return-for-refund privilege applies. NOTE: If resident of N. Y. City, add 2% | 
_l 
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In This Issue 





Judge John J. Parker 


Jur cover portrait this month, and 
he accompanying sketch, is of the 
steemed Senior Circuit Judge of 
the Fourth Circuit Court of Appeals, 
who has recently completed twenty- 
yne years of service in that Court. 
Lhe sketch is embellished, and the 
JOURNAL is honored, by the inclusion 
of a warm tribute written for us 
by Sir Norman Birkett, of England, 
to acquaint Americans with the 
high quality of service which Judge 
Parker rendered as the American 
Alternate Member of the Tribunal 
at Nuremberg. 


Holidays from Law 


For this season of mistletoe and 
holly, the gifted Ben W. Palmer 
steps out of the arena of combat with 
Leviathan, lifts his visor for the 
nonce, and tells of lawyers and their 
hours of relaxation and _ revelry— 
long, long ago, of course, not of the 
nowadays. Christmas in the Inns of 
Court, for example, is charmingly 
depicted; the mood is of whimsy and 
Cwelfth Night; legendary figures of 
the law become human again, as 
they were. Fellowship among men of 
the law is ascribed as one of the 
glories and the blessings of our 
predecessors in the profession. 


Qualifications for Judicial 
Appointments 


Major matters of debate and action 
by the House of Delegates in Atlantic 
City concerned the Courts of the 
United States and the standards of 


experience, impartiality and fitness 
to be sought in appointments to the 
bench. The reports from the Associ- 
ation’s new Committee on the Judi- 
ciary will be of absorbing interest to 
lawyers. The Section of Taxation 
“rang the bell” with its precedent- 


making plan as to selections for the 
Tax Court. 


Judicial Review of 
Agency Discretion 


For the average practising lawyer, 
one of the most important articles in 
our series on the Administrative 
Procedure Act is that contributed 
by Senator Pat McCarran, of 
Nevada, Chairman of the Senate 
Committee on the Judiciary, co 
sponsor of the McCarran-Sumners 
law. For years to come, this cogent- 
ly-documented article will be cited 
and quoted by lawyers and Courts 
as a most authoritative statement of 
the legislative intent as to curbing 
“the cult of discretion” and subject- 
ing agency determinations to a 
plenary review in the Courts. 


The World Court and the 
Connally Amendment 


Former Justice Manley O. Hudson 
of the World Court has written an 
authoritative article, from his pre- 
eminent experience, as to several 
questions which remain, under the 
American Declaration accepting as 
obligatory, 


subject to specified 


reservations and _ conditions, the 
jurisdiction of the _ International 
Court of Justice in legal disputes of 
the United States with other Nations 


which have filed like Declarations. 


Dr. lvan Kerno 
on International Law 


An inspiriting event of the An- 
nual Dinner was the forceful ad- 
dress of the eminent head of the 
Legal Section of the Secretariat of 
The United Nations. He spoke most 
hopefully of “the progressive devel- 
opment of international law” and 
of the assistance which non-govern- 
mental organizations of lawyers and 
legal scholars can render. The 


presence of other distinguished 
representatives of The United Na- 
tions added to the significance of his 


plea. 


“Where Are We Heading?” 


Reginald Heber Smith analyzes and 
quotes from Sumner Welles’ incisive 
comments on the trends in the for- 
eign policy of the United States. ‘To- 
gether they see perils to peace arising 
from the current agitations for 
“world government now”; they join 
in pointing out the need for united 
American support of The United 
Nations. 


What War Does to Law 


The Annual Address of the Associa- 
tion’s President, delivered this year 
by Willis Smith of North Carolina, 
features the opening session of the 
Annual Meeting. President Smith 
summed up, with a trained lawyer’s 
look at history, the gains as well as 
the losses, which through the years 
stemmed from war. From World War 
Il he saw hopeful gains for a law- 
governed world of peace and justice. 


Our American Heritage 


Professor Harold Hulme has pre- 
pared for this issue an excellent ex- 
position on the English Constitution 
and the freedoms that America has 
inherited from it. Coming at a time 
when freedom has so recently been 
victoriously defended, it well deserves 
reading. 


The Canadian and American 
Bar Associations 


The two great organizations which 
worked together so effectively in 
1944-45 in behalf of the World 
Court and its Statute have enlisted 
in another and greater cause—that 
of assisting in “the progressive de- 
velopment of international law” 
and the growth and mobilization 
of an informed opinion as to in- 
ternational law, on the part of the 
profession and the public in the two 
countries, with a view to its state- 
ment or “codification”. 
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THE KEYS 


MONTGOMERY'S 
Federal Taxes— 








To Simpler, Faster, Better 
Handling of Tax Problems... > 









Corporations and Federal Taxes—- 


_ Estates, Trusts 
and Gifts: 


An Important Story é a Nutshell 


ANNUAL ISSUES of a working tox 
guide outstanding in authority, known 
everywhere, which for thirty years has 
kept thousands of subscribers up to date 
on developments. 

WHAT It gives each year, the 
information needed for 
that year. The continuing series gives 
users the connected story wherever tax 
problems involve post situations. 
Standard equipment for tax work in 
accounting and law offices, banks and 
business organizations everywhere. Used 
by those who have every other facility, 
and thousands who need no other guide. 


WHO Uniquely valuable to those 


who can not give undivid- 
ed time to taxes, but who do have to 
make decisions influencing tax liability. 


WHY For use all year through. 

For the service man com- 
ing back to tax work, it gives immediate 
help and foundation for the future. 


WHEN Unapproached for specific 
recommendations, definite 
advice. By an organization of practicing 
tax experts with years of experience in 
problems of corporations, partnerships, 
estates and trusts. Issued by publishers 
of long-established reputation among ac- 
countants, lawyers, and business men. 
Unsurpassed in convenience; time-sav- 
ing; inexpensive. 


WHERE In the short descriptions 
at right, you can get the 
principal features of the two annual 
publications of this guide. 





MONTGOMERY'S > 





1946-47 Issues 


MONTGOMERY'S 
Feperat Taxes— 
CORPORATIONS & PARTNERSHIPS 


Waar to watch for, what to do, with supporting 
authority for every decision you make. In one piace for 
ready application — everything you need on this year's 
tax questions —in any business, of any size. 

For use in a specific transaction it organizes all the reference 
required, takes a position and gives definite recommendations 
from long tax experience. Covers gross income, and allow- 
able deductions; tax determination and preparation of returns: 
Guides in problems still important in connection with excess 
profits tax, including possible benefits. 


MONTGOMERY’S 
Feperat Taxes— 
ESTATES, TRUSTS & GIFTS 


RREPLACEABLE guidance for everyone who handles tax problems 

of estates and trusts. Covers income tax on decedents, estates, 
and trusts. Estate taxation in full: transfers, valuation, de- 
ductions, rates, credits, and determination of tax. Imposition 
and computation of the gift tax. Returns and administration 
covered. A guide to estate planning, drafting of wills and 
indentures. 


eam = USE THIS FORM = = = = = =; 


THE RONALD PRESS COMPANY, PUBLISHERS 
15 EAST 26th STREET, NEW YORK 10, N. Y. 





Please enter my subscription for Montgomery's: 


() Federal Taxes—Corporations & Partnerships ‘46-47... .$20 
[_) Federal Taxes—Estates, Trusts & Gifts '46-47.......... 10 


Company . ‘ ie care Rint ieee canta ues 
Your Name Position 
Address Soc ue ee eekiede« 


City Zone..... State 









THREE SIZES 
OF DIES 
154-134" -2 
DIAMETERS 


She" OF FICIAL” 
. POCKET SEAL 
THE SEAL TO PLEASE YOUR CLIENTS 


STANDARD WITH LAWYERS, NOTARIES 


~& CORPORATIONS ALL OVER THE WORLD 










Clients gravitate toward a lawyer who furn- 
ishes them with this light, fast, modern seal 
in place of the old-fashioned heavy and 
cumbersome seal — especially when it does 
more and better work. Get it from your 
stationer or marking device dealer or order 
it from... 


Meyer ¢ Wenthe 
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rane holds fast to its 145 
ears of making papers from 
otton and linen fibres only 
x the sound and practical 
j eason that no other ma- 
terials can give paper the 
-ame enduring quality, the 
same distinctive, distin- 
cuished character. 

\ ith hands of skill, on 
modern machines, Crane 
converts these fibres—born 
of the soil and the sun 
into papers for business, 
personal and social use. 
Some are thin papers; some 
are papers of greater sub- 
stance; all are papers that 
will stand the test of time 
and usage... speak for you 
as you would speak for your- 
self... carry your words 
and records into the years 
to come. In buying paper, 
the Crane watermark is your 
guide to papers of tradi 
tional quality produced in 
the modern manner. 




















































CIGARETTE CARBON BIBLE PAPERS PAPERS TRACING 
SOCIAL PAPERS WEDDING PAPERS CURRENCY PAPERS FOR FOR BUSINESS PAPER 
PAPER PAPERS PAPERS DOCUMENTS SECURITIES PAPERS 




















The contract you draw today, the will you prepare—all manner of documents and forms that are the daily output 
of your office — are likely to have a bearing on tomorrow — for it ts taking thought of the future that engages so 
much of your time and legal skill. Papers that serve you today and carry your work and words into the future 
are those bearing the mark of Crane. They are durable, they are lasting, and all the while present you as you 
would present yourself. We invite your inquiries, or suggest you ask your regular source of supply for samples 


and prices on papers by Crane that are suited to the needs of vour office and your profession. 


CRANE’S FINE PAPERS. ec mabe IN DALTON, MASSACHUSETTS @ SINCE 1801 
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_TRADE-MARK ACT OF 1946 


ANALYZED, ANNOTATED AND EXPLAINED 


One of the valuable new rights 
created by the Act is the incon- 
testable right to use of a mark, 
after five years’ continuous use 
subsequent to registration under 
the Act. The certificate of regis- 
tration is prima facie evidence of 


524 MAIN STREET 


BY 
HARRY AUBREY TOULMIN, JR. 


Here is the volume you need and want to explain the provisions 
of the new Lanham Trade-Mark Act. 
Avoid confusion and uncertainty. 

clients accurately and intelligently as to their rights and lia- 
bilities under the Act. 
Colonel Toulmin’s masterful section-by-section analysis 
of the Act answers the many 
arise in connection with its administration. 
The new Trade-Mark Act places in one statute all Federal law 
relating to the subject and repeals all prior laws in so far as 
they are inconsistent with the Act. Jt creates new rights, imple- 
ments our international commitments, and brings the trade- 
mark law of the United States up to date. 


Be prepared to advise your 


uestions which are sure to 


ownership and the right to the 
exclusive use of the mark. How- 
ever, the right of incontestability 
may be denied to a registrant who 
has used his mark to violate the 
anti-trust laws or where the mark 
has become a descriptive name. 


THE W. H. ANDERSON COMPANY 


CINCINNATI 1, OHIO 





RULES AND REGULATIONS 


Pursuant to section 41, the Commissioner of 
Patents is to prepare Rules and Regulations 
for bringing trade-marks under the new Act and 
for the conduct of proceedings. As soon as 
these are available, they will be sent promptly, 
in the form of a pocket supplement, to each 
owner of record of the book, without charge. 


Procedure Under the Act 


One section of the book is devoted to Procedure 
Under the Act; a Comparison With Previous 
Acts; and a series of Questions and Answers. 
There is also a Bibliography of Bills, Reports 


and Hearings and a complete Index. 


An Ideal GIFT BOOK for 
Lawyer Friends and Clients 


Because of the widespread interest in the 
new Trade-Mark Law on the part of busi- 
ness executives, some lawyers are planning 
to distribute copies of the book, appro- 
priately inscribed, to some of their lead- 
ing clients. You may order ten or more 
copies of the book at the special price of 
$4.00 each. 


200 Pages, 6 x 9, Beautifully 
Bound, $5.00; 10 Copies, $40.00 








(1) 
(2) 
(3) 
(4) 
(5) 

(6) 
(7) 
(8) 
(9) 











TRANSPORTATION UNDER TWO MASTERS | 


by Charles D. Drayton, of the 

District of Columbia Bar, and formerly 

Attorney, interstate Commerce Commission, with a foreword 
by Bernard M. Baruch—a 1946 publication. 


® “A subject of vital importance” (1) is dealt with in 
this ‘reasoned presentation of the grounds for hold- 
ing fast to Commission regulation subject to adequate 
judicial review’’ (2) — ‘‘a first rate legal document 

. which will satisfy the most meticulous legal mind"’ 
(3) and which ‘‘deserves the careful study of special- 
ists in transportation law'’ (4), yet one written with 
“caustic vigor’’ (5) and with a ‘fervor which adds 
zest to the treatment of the subject’’ (6). 

Mr. Drayton's ‘most convincing”’ (6) study ‘‘serves 
a useful purpose"’ (7) by ‘‘clarifying in a very effec- 
tive manner one of the vital issues in American trans- 
portation today.”’ (8) It ‘highlights the necessity for 
consistency in overall governmental policies.”’ (9) 

It is, in short, such a work as belongs in the library 
of every one interested in transportation. 


National Law Book Company, Washington 5, D. C. 


Bernard M. Baruch. 

American Bar Association Journal. 

Traffic World. 

Virginia Law Review. 

University of Pennsylvania Law Review. 

Texas Law Review. 

New York Times Book Review. 

Dr. Harold G. Moulton, President of Brookings Institution. 
Tulane Law Review. 


Price, $3.00, postage paid. 








Law Office Organization 


Reginald Heber Smith 


This attractive pamphlet describes a system of 
law office organization, which, Mr. Smith says, 
“has been in actual operation for twenty years 
and has worked reasonably well.” He lists the 
following benefits: '’(1) The elimination of waste 
has saved thousands of dollars, and a dollar 
saved is a dollar of added income. (2) The at- 
torneys have been able to produce the best work 
of which they were inherently capable. (3) Mor- 
ale and esprit de corps have been kept at a high 
pitch because the men believe the rules of the 
system are fair; indeed they have made the rules 
themselves. (4) That nightmare of partnerships 
—how to divide the profits justly among the 
partners— has been dispelled. That problem has 
always tended to be a disruptive force in partner- 
ship life; but no partner has ever left us to join 
any other firm. (5) Cost Control has enabled .us 
to handle at a moderate profit a great many 
small cases which otherwise we should have 
handled at a loss or perhaps not at all. (6) We 
have been enabled to grow from a small group 
of men to a somewhat larger group.” 

An appendix of forms is included. 


Price 50c 
American Bar Association Journal 
1140 North Dearborn Street—Chicago 10, Illinois 
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T* reliable method for obtaining the right kind 
of bond for yourself or a client is to call the 
local F&D representative. 

With his help you may be assured of an 
instrument that is in correct form for the Court. 

Whether the premium is large or small, he 
will serve you promptly...willingly...efficiently. 

Choosing F&D also means that your bond 
is backed by the leading company in its field, with 
more than 56 years of experience in the under- 


writing of Court and Fiduciary bonds. 
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If you have not already examined this book, by all a 


means take the first opportunity to do so. a 


THE AMERICAN LAW BOOK COMPANY 


BROOKLYN 1, NEW YORK si 














xX American Bar Association Journal 














Holidays from Law: 


Recreations and Diversions of Lawyers at Play 


by Ben W. Palmer - of the Minneapolis Bar 


® Need all articles in your Journal be polemic, informative or ‘useful’? Isn't there 


a place for something of whimsy and the nostalgic recounting of lively tales of 


lawyers at play in the long, long ago? Maybe we of this age have lost something 
which they had, in fellowship and frolic, gaiety and the hearty mingling of law 


with life. Ben W. Palmer's message in behalf of good cheer and ease of mind is 
in a mood for our holiday issue. With it goes to our readers the best wishes of 


their Editors for a Merry Christmas and a Happier New Year than many of us 


have had since war returned. 





“Shall | not take mine ease 
in mine inn?''—Falstaff 


® In this season of mistletoe and holly 
let us forget, momentarily at least, 
contentions about 
and natural law, our quiddities, our 


our Leviathan 
fees—flowing or unflowing—our re- 
sponsibilities to civilization in a time 
Let us 
forget the demands of consistency 


of crisis and to our clients. 


and of logic and even the enforced 
austerities of meatless days. 

For, immersed in our gruelling 
professional see little 
enough of beer and skittles; and we 
know the falsehood of Mr. Guedal- 
la’s reference to the law as “‘a genteel 
intellectual We 
“organs, dimensions, senses, 


tasks, we 


amusment.” have 


affec- 


tions, passions”, like other men; if 
pricked we bleed, and we have our 
need of holidays. And so let us con- 
sider the recreations of some great 
men of the law and of our profes- 
sional ancestors. 


Assume that the bailiff has locked 
the court-room door, the litigious 
landscape has faded upon your sight. 
laid aside cuirass and 
greaves and thrown them behind a 
typewriter desk or filing case, along 


You have 


with blunted lance and perhaps a 
battered helmet, and are about to 
take your ease. Unheard shall court- 
room clamor be or at least as remote 
and unreal as those faintly raucous 
cries from the far-off plains of windy 
Troy. 

Where will you go? 

Are you to hear the call of the 
loon and the mourning dove, “the 
ripple washing in the reeds, and the 
wild water lapping on the crag’? Or 
perchance at slippered ease will you 
imaginatively have fellowship with 
your brethren of the Bar of long 
ago or across the seas? 


Frolic with Lawyers 
of Long Ago? 


Will you play quoits with Chief 








Justice Marshall in his hour of ease, 
watching him on his knees to meas- 
ure the peg; or go a-horseback in the 
hills his successor, 
Taney? Will you fish a trout stream 
with Webster, or run to fires with 
Lord Erskine instead of the “Little 
Flower’? Though on the bench, 
perhaps you will be unrestrained by 
Sam Johnson's bellowing that “a 
judge is not to play at marbles or 
chuck-farthing in the Piazza.” Per- 
haps you would imitate the hand- 


Virginia with 


writing of your friends in faked 
letters as a practical joke with Lord 
Chief Pollock, or practice lock- 
picking with Mr. Justice March, 
perhaps musing the while on that 
royal locksmith Louis XVI, ironical- 
ly awaiting his beheading. Or studi- 
ously inclined, you like 
Serjeant Maynard carry one of the 
Year Books on your vacation as 
better than a comedy, or outdo 
that English justice who took on 


should 


his honeymoon as competitor to 
bridal charms Ferne on Contingent 
Remainders? 

Perhaps you would prefer a quiet 
evening at The Lambs: a “rubber of 


whist” with Charles and some 
Renchers of the Inner Temple. 
Wordsworth might drop in, o1 


Coleridge, Jupiter Tonans, greatest 
Though the “con- 
versation” be a monologue we would 


of conversers. 
not heed the flight of time, dazed by 
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the flow of his rich, varied and apt 
words passing before our gaze “‘like 
birds”’. 


a flight of purple Perhaps, 


however, after a three-hours’ dis- 
course from the “rapt One with the 
God-like 


two soldiers seated by the roadside, 


forehead”, suggested by 
we might say, as did one listener: 
“Thank Heaven, Coleridge, that you 
didn’t see a regiment.” 

And himself? No 
ever out 


Lamb person 


stammered such fine, 
piquant, deep, eloquent things in 
half a 


did.” 


dozen half-sentences as he 


His wit and subtle talk would cheer 
the winter night, 

and make me know myself;—and the 
fire light 

Would flash upon our faces, till the 
day 

Might dawn, and make us wonder at 


our stay. 

Our barrister friend, Crabbe Rob- 
inson, might be telling about his 
first case, when our host would in- 
terrupt with a line from Pope's 
Universal Prayer. “Did you not ex- 
claim,” said Lamb, “when you had 
Great First 
Cause, least understood’?”’ Or moved 


vour first brief, ‘thou 
to anger at a recent case, gentle Elia 
says: “What a wretched thing a Lord 


Chief Justice is, always was and 


’ 


will be.’ 
The Gentle Art of Eating 


Or does that other indoor sport, the 
gentle art of eating, attract you? 
Then 
Thurlow and his fruits, irascibly 
fussy about inferior grapes or faulty 
peaches, and Lord Eldon’s liver and 


will you remember Lord 


bacon. This was a taste, said one of 
that 
praved appetite to which I will not 


“ 


his friends, indicated ‘‘a de- 


pander”. And Ellenborough’s turbot 


and lobster sauce are famous. For, 
it is said, they crept into one of his 
judicial utterances to be forever en 
shrined in the massive fabric of the 
common law—not flies, but fish and 


crustacean in amber’ immortal. 
“For”, said the learned Chief Justice, 
the 
that the turbot, when placed upon 
flanked by 


Thus fish and 


“the framers of law intended 


our tables, should be 
good lobster sauce.” 


sauce became as Classic in the epic 
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of that law which broadens down 
from precedent to precedent as the 
“Chops and Tomata sauce” of Mr. 
Pickwick’s Serjeant Buzfuz. 

Wolsey, 
still in use at Oxford, might astound 


whose roasting-spit is 
you with his lavish banquets and 
his splendid kitchen, wherein his 
chef daily arrayed himself in damask- 
satin or velvet, a chain of gold upon 
his neck. Coke, or Francis Bacon 
after he came to the marble chair, 
might not give you the lobster sauce, 
but the heavy oaken tables would 
groan beneath the food consumed 
in the spacious days of Elizabeth and 
the less spacious days of James. 
How would you and I and our 
brother lawyers of today encompass 
wheaten flummery, 


“stewed broth, 


smallage, gruel, hotchpot, barley 
potage and spinage broth, lampreys, 
stock 


sturgeon and buttered whitings with 


mullet, stewed oysters, fish, 


eggs’? Catching our breath we go 
on to “marrow puddings and pud- 
dings black, white, bag and quaking, 
fricasees of veal, stewed beef, capons, 
veal toasts, humble pies, Scotch col- 
lops, chicken salad, marrow pasties, 
finish 


roast partridges.”. And we 


with, or are finished by (if we sur- 
vive), “custards, cream and carraway 
cakes, whipped creams, cheese cakes, 
hartshorn jellies, cherry marmalade, 
pear puddings, minced pies, syl- 
labubs, suckets and almond march- 
panes.” 
Is_ this 


Roman regurgitation? Does it not 


not almost enough for 
suggest the peacock and nightingale 
tongues of Elegabalus or Hadrian's 
tetrapharmacum, a dish made ol 
sow’s udders, pheasant, ham = in 
pastry, and wild boar? You and I 
would, no doubt, be more likely to 
with Horace’s 


be contented sug- 


gested “Lucanian boar, captured 
when the south wind is softly blow- 
ing’, or “honey-apples gathered 


when the moon is waning.” 
A Visit with Cicero in His Villa 
If we 


would go with him this summer to 


were friends of Cicero we 
his Tusculan villa, or out the Ap- 
pian Way to the Alban, the white 


hills, to Baiae, or perhaps to Pompeii 


or Sorrento. Blue would be the sea, 
blue the Mediterranean sky, white 


’ 
t 
tl 


ic line of surf breaking along the 
beach, white the gulls making great 
circles against the sky and sea, white 
and red the sails of fishing boats, 
pointed or crescent-bellying in the 
cooling breeze. 

Perhaps we would come to Cicero 
after he had written us, “who feels 
the want of a lawyer when there are 


Mavbe we go 


so many interregnar: 2 


to discuss some interesting legal 
questions. He may have written us 
as he did from Tusculum in 44 B.C.; 
“You made fun of me yesterday over 
our wine for saying it was a disputed 
point whether an_ heir could law- 
fully prosecute on a charge of thelt 
committed before he succeeded to 
the property.” 

Whatever 


are, you and I, visiting of a summet 


the occasion, here we 
evening with Cicero in his villa at 
We drift 
How far should the 


Pusculum. into a discus 


sion of fraud. 
seller go in revealing the truth? How 
far may he go in concealment? *Ac- 
cording to Antipater,” says our host, 


“all the 


that 


facts should be disclosed, 


the buyer may not be un- 
informed of any detail that the seller 
knows; Diogenes says, ‘it is one thing 
to conceal; not to reveal is quite a 
different thing. I am under no obli 
gation to tell you everything that it 
may be to your interest to be told.’ ” 

“Suppose”, says Cicero, beginning 
his moot question in the traditional 
way—‘“Suppose again that an honest 
man is offering a house for sale on 
account of ceértain undesirable 
features of which he himself is aware 
but which nobody else knows; sup- 
pose it is unsanitary, but has the 
reputation of being healthful; sup 
pose it is not generally known that 
vermin are to be found in all the 
bedrooms; suppose, finally, that it is 
built of unsound timber and likely 
to collapse, but that no one knows 
about it except the owner; if the 
vendor does not tell the purchaser 
these facts but sells him the house 
for far more than he could reason- 
ably have expected to get for it, I 
ask whether his transaction is unjust 
or dishonourable?” 


Se 
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Cicero's Diaiectics As To ‘‘Fraud" 
So starts the discussion which takes 
ie same turns and raises the same 
questions we raise today: ‘What, 
ray, would be more stupid than for 
. vendor to recount all the faults in 
he article he is offering for sale?” 
Or you say: “Merely holding one’s 
peace about a thing does not con- 
but 
ient consists in trying for your own 
profit to keep others from finding 
ut something that you know.” And 
{ ask: “If a man thinks that he is 
sclling brass, when he is actually 
selling gold, should an upright man 
inform him that his stuff is gold, or 
go on buying for one denarius what 


itute concealment, conceal- 


is worth a thousand?” 
And now we hear from Cicero: 
“Gaius Canius, a Roman knight, 
a man of 


considerable wit and 


literary culture, once went to 
Syracuse for a vacation, as he him- 
self used to say, and not for business. 
He gave out that he had a mind to 
purchase a little country seat, where 
he could invite his friends and enjoy 
himself, uninterrupted by trouble- 
When this fact was 
abroad, 


some visitors. 
spread one Pythius, a 
banker of Syracuse, informed him 
that he had such an estate; that it 
was not for sale, however, but Canius 
might make himself at home there, 
if he pleased; and at the same time 
he invited him to the estate to 
dinner next day. Canius accepted. 
Then Pythius, who, as might be ex- 
pected of a money-lender, could 


command favours of all classes, 
called the fishermen together and 
asked them to do their fishing the 
next day out in front of his villa, 
and told them what he wished them 
to do. Canius came to dinner at the 
appointed hour; 
sumptuous banquet prepared; there 
was a whole fleet of boats before 
their eyes; each fisherman brought 
in in turn the catch that he had 
made; and the fishes were deposited 
at the feet of Pythius. 

“Pray, Pythius,’ said Canius there- 
upon, ‘what this mean?—all 
these fish?—all these boats?’ 

“‘*No wonder,’ answered Pythius; 


Pythius had a 


does 


‘this is where all the fish in Syracuse 


here is where the fresh water 
comes from; the 


are; 
fishermen cannot 
get along without this estate.’ 

“Inflamed with desire for it, 

Canius insisted upon Pythius’s sell- 
ing it to him. At first he demurred. 
lo make a long story short, Canius 
gained his point. The man was rich, 
and, in his desire to own the country 
seat, he paid for it all that Pythius 
asked; and he bought the entire 
equipment, too. Pythius entered the 
amount upon his ledger and com- 
pleted the transfer. The next day 
Canius invited his friends; he came 
early himself. Not so much as a 
thole-pin was in sight. He asked his 
next-door neighbour whether it was 
a fishermen’s holiday, for not a sign 
of them did he see. 
“*Not so far as I know,’ said he; 
‘but none are in the habit of fishing 
here. And so I could not make out 
what was the matter yesterday.’ 

“Canius was furious; but what 
could he do? For not yet had my col- 
league and friend, Baius Aquilius, 
introduced the established forms to 
apply to criminal fraud.” 

We are discussing morals as well 
as law when Cicero brings us back 
to the law by pointing out that “in 
the laws pertaining to the sale of 
real property it is stipulated in our 
civil code that when a transfer of 
any real estate is made all its defects 
shall be declared so far as they are 
This is the 
law today by statute in some Ameri- 
States. We are about to start 
another course of friendly discussion 
with all the youthful zest of “bull- 


known to the vendor.” 


can 


session” seniors before a “bar exam”, 
when dinner is announced. 


Dinner Talk in Old Days 

At dinner we talk of other things: 
Political developments at Rome, this 
blossoming Caesar who _ threatens 
like a Colossus to “be-stride the nar- 
row world” while we “petty men 
walk under his huge legs and peep 
about to find ourselves dishonorable 
graves”. us his new 
statue of Hermes. And then we talk 
of books and gardens, portents and 
divination, the anthropophagi and 


their 


Cicero shows 


men with heads between 
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shoulders, and Cleopatra, that queen 
of the argent East. Some, they say, 
call her the serpent of the Nile; but 
others say that she is wondrous wise 
and beautiful to behold in her ships 
with purple sails of silk—she who, 
with Antony “drank the Libyan sun 
to sleep and lit lamps which out- 
burn’d Canopus”. And soon, as the 
crescent moon comes out, the hypo- 
thetical tangles of today and the 
real ones of tomorrow we to the 
winds resign as we turn to the “grape 
with its logic absolute.” We lose our 
fingers in “the tresses of the cypress- 
slender minister of wine.” And we 
see 
. the merry Grecian coaster come, 
Freighted with amber and 
Chian wine, 
Golden _ bursting 
steeped in brine. 


grapes, 


figs, and tunnies 


The Open Beach at Ostia 
Or you and I might skip two cen- 


turies from Cicero and come to 


another Roman lawyer, Minucius 


Felix, a member of the new sect 
called Christians. We might go with 
to Ostia, then about 


miles from the center of the world. 


him twelve 
Here where Father Tiber reaches the 
sea, in the heats of vintage-time, 
when the law-courts are in vacation, 
we come to enjoy the sea breezes and 
We 
Minucius, this lawyer friend of ours, 


the saline baths. listen to 
as he tells us how his conversation 
with another friend brought them 
half-way from the town to the open 
beach: 

“A gentle ripple, playing over the 
verge of the sands, levelled them 
into a sort of promenade: The sea, 
even where there is no breeze, is in 
constant movement, and drove shore- 
wards not in white crested waves, 
but in curling ripples. Its vagaries 
were quite delightful, as we let it 
wet our soles at the water’s edge, as 
the advancing wave now played 
around our feet, anon receded and 
withdrew, sucking back into itself. 
So we went on our quiet leisurely 
way, skirting the edge of the gently 
curving shore and beguiling the way 
Our stories were an 
adventures 


with stories. 
account of Octavius’s 


at sea. 
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But when, engaged in talk, we had 
vone some distance, we turned back 
and retraversed our steps; and when 
we had reached the place where 
some boats, supported on oak plank- 
ing, to save them from ground rot, 
were lying idle, we saw a party of 
boys competing eagerly in their 
game of throwing sherds into the 
sea. The game is to choose from the 
shore a flat sherd, one smoothed by 
the friction of the waves, to catch 
hold of the sherd by the flat side, and 
then bending forward and stooping, 
to send it spinning as fast as one can 
on the top of the waves, so that the 
missile either skims the surface of 
the sea and swims on its way, gliding 
forward with a gentle impulse; or 
else shaves the tops of the waves, 
glancing and jumping as it takes 
its successive leaps. The boy won 
whose sherd went furthest, and made 


most hops.” 
Christmas at the Inns of Court 


It may be that you would prefer to 
leave our lawyer friend on the open 
beach at Ostia and skip down the 
centuries to enjoy good fellowship 
with English lawyers at the Inns of 
Court, perhaps at Christmas. For 
Christmas at the Inns of Court was 
for centuries. It 
that Sir John 
Fortescue referred to in 1463 when 


a time of revelry 


was this. revelry 


he spoke of the “dannsing” of law- 
yers and students in the Inns. 
“There,” said he, “they learn to 
sing, to exercise themselves in all 


kinds of harmonye. There also they 
practice dannsing and other noble- 
men’s pastimes, as they use to do 
which are brought up in the King’s 
house.” 
According to the Inner Temple 


records, “reveling and festivity, 
which during the Wars of the Roses 
and under the first of the Tudors 
had been confined to eating, drink- 
ing, and dancing, with an occasional 
show of jugglery or an interlude and 
a strain of minstrelsy, had gradually 
developed into performances charac- 
terized by literary and artistic ex- 
cellence.” 

So it was that a member of one of 
1565 wrote one of 


the Inns about 








820 American Bar Association Journal 


the earliest tragedies in 


blank verse, and for Gray’s Inn the 


English 


earliest extant comedy in_ prose. 


Christopher Yelverton, a young 
lawyer, wrote the epilogue for the 
tragedy. About twenty-five years later 
Yelverton, now a prominent member 
of the Bar and soon to be speaker of 
the House of Commons, was assisted 
by Francis Bacon, then 26, in devis- 
ing a dumb show for a play pro- 
duced by members of Gray's Inn. 


It was to the Inns of Court that 


Ben Johson dedicated his play 
Every Man in His Humour, calling 
them “the noblest nurseries of 


humanity and liberty in the king- 
1594 at Christmas the 
Comedy of Errors was acted in 
Gray's Inn; in 1601 in the Middle 
Temple, Twelfth Night. “Here its 
exquisite poetry first fell upon the 
ear of some secluded scholar, and 
was to him as a fragrant flower 


dom’. In 


blooming amidst the arid sands of 
his Bracton and his Fleta; and here 
its gentle satire upon the vain and 
the foolish penetrated into the 
natural heart of some grave and 
formal dispenser of justice and made 
him look with tolerance, if not with 
sympathy, upon the mistakes of less 
grave and formal fellow-men. And 
here its ever-gushing spirit of en- 
joyment—of fun without malice, of 
wit without grossness, of humour 
without extravagance—taught the 
swaggering, roaring, overgrown boy, 
miscalled student, that there were 
higher sources of mirth than affrays 
in Fleet street or drunkenness in 
Whitefriars”. 

The Inns As 

‘Nurseries of Liberty” 

Shakespeare may have played with 
the Globe company in Twelfth 
Night before Elizabeth, the Queen 
whose virgin eye was taken at one 
of the revels by Christopher Hatton, 
who well. Indeed he 
danced himself into the Lord Chan- 
cellorship called “the 
dancing Chancellor’. Here, too, at 
the Christmas revels, was Raleigh, 
“statesman, soldier of land and sea, 
poet, historian and 
Here the chivalrous 


danced so 


and was 


scholar, cour- 


tier’. was 








Sidney, to whom Shakespeare was 
indebted for the form of his sonnets; 
and Howard of Effingham, 
mander of the English fleet against 


com- 
the great Armada. Here, too, was 
Francis Drake, as evidenced by a 
serving table made from the timbers 
of the Golden Hind. 

In Twelfth Night there was no 
The Inns were nurseries of 

But 
suspected. And in those days of per- 


malice. 
liberty. malice might be 
sonal power, playwright and _play- 
ers—in the Inns of Court and else- 
where—must walk with circumspec- 
tion lest they offend the great. So it 
1525 a little too much 

little 
phrase _ offended 


was that in 
daring or a carelessness ol 
manner or of 
Cardinal Wolsey. For thus was it 
written: 

““A PLAYE AT This 
Christmas was a goodly disguising 


Gray’s INN. 


played at Gray’s inn which was com- 
piled by John Roo, serjeant at the 
law 20 years past. This play was so 
set forth with rich and costly ap- 
parel, and with strange devises of 
masks that it was 
highly praised by all men, except by 
the Cardinal, who imagined that the 
play was devised of him. In a great 
fury he sent for Master Roo, and 
took from him his coif, and sent him 
to the fleet. . . And another being 
pursued by the said Cardinal, the 


and morrishes, 


same night that this tragedy was 
played, was compelled of force to 
avoid his own house and so fled over 
the sea to Tindal”. 


Revelry Led to Trouble 
at Gray's Inn 
1622, 


letter 


There trouble too in 
though 
written then we read: 

“The gentlemen of Gray’s Inn, to 
make an end of Christmas or 
Iwelfth Night, in the dead time of 
the night, shot off all the chambers 
(small cannon) they had 
borrowed from the Tower, being as 
many as filled four carts. The King, 
awakened with this noise, started out 
of his bed and cried ‘treason, trea- 
son’, and the city was in an uproar; 


was 
serious. In a 


less 


which 


in such sort as it is said, that the 
whole court was raised, and almost 
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arms, the Earl of Arundell, run- 
ng to the bedchamber, with his 


ord drawn, as to rescue the King’s 


rson’”’, 
Masques and Plays at Christmas 


ut generally there was no serious 


yuble. A Christmas prince or 
aster of the revels was chosen, with 
ibordinate officials, servants and 
iards. Roast beef, mutton, turkeys, 
ipons, meat pies, plum puddings, 
English ale, were followed by danc- 
ig and with 


4 


omen”. 


“reveling gentle- 
Then there would be a 
lay or masque in the great hall of 
the Inn. One of these masques was 
Plays 
ourse banned during Puritan rule. 
But later such plays as Beaumont 
and Fletcher’s The Night Walker, or 
the Little Thief, The Little French 
Lawyer, The Philaster, or Love Lyes 
1 Bleeding, and The Scornful Lady, 
were produced in Inner Temple 
Hall. Wycherly’s The Plain Deale) 
1683. 
the Christmas revels as 


Milton’s Comus. were of 


was played in Evelyn was 
present at 
late as 1668, but they then struck 
him as representing “an old but 
riotous custom which had no rela- 


tion to virtue or polity”. 


Revels Around Eating 
and Drinking 


Naturally enough, the revels were 
built around eating and drinking, 
because for centuries the work and 
play of the Inns centered around the 
table. For centuries the members 
met for breakfast, dinner and supper 
in common. Men literally ate their 
way to the Bar. As Lord Campbell 
said: “With us a sufficient knowledge 
of jurisprudence is supposed to be 
gained by eating a certain number 
of dinners in the hall of one of the 
Inns of Court”. 

In the early days of the Temple, 
the Knights Templar partook of 
humble fare; though on feast days 
they sumptuously entertained kings, 
princes, papal legates and foreign 
ambassadors. The lawyers ate their 
meat off wooden platters and drank 
strong ale from wooden cups. They 
sat at a table in messes of four, al- 
most exactly as they do perhaps 


today in the Temple. And still in 
the Middle Temple, before the blitz, 
the panyer-man, whose duty it was 
to fetch the bread from Westminstet 
with horse and panyers, went in full 
uniform into the courts of the Inn 
and summoned the members to dine 
by blowing on his silver-mounted ox- 
horn. For hundreds of years there 
was a carpet of fresh rushes; there 
were candles and flaming torches. 
And _ the 
bodies from a wood or charcoal fire 


members warmed their 
in the center of the hall, with only 
part of the smoke going out the top 


of the room. 


The Connection Between 
Eating and the Law 


Around fire and table students and 
barristers discussed their cases, real 
or moot. Here it was that there was 
established so close a connection be- 
tween eating and the law, between 
the law and life. Here was no bookish 
theory, no speculative isolation from 
reality, but a happy marriage of the 
knowledge that is in books with the 
wisdom that comes only from life 
itself. These men needed no Steven- 
son to tell them that books are a 
mighty bloodless substitute for life. 
They lived their law. So it is that 
we find the connection between eat- 
ing and learning as far back as 1388. 
For Chaucer, in that far-off spring- 
time of English literature and life, 
did not neglect the chief cook or 
manciple: 

A gentil maunciple was ther of a 

Temple. 
oe 4 

Of Masters had he mo than thryes ten 

That were of lawe expert and curious. 

The butler, if not the cook, evi- 
dently also absorbed some law, for 
formerly the chief butler was also 
the librarian of the Inn and mixed 
his knowledge of serving and sauces 
with that of binding and finding, 
say, a certain volume of Adolphus 
& Ellis or Rep. 
Lawyers and Students 
Were Boisterous 


In these times both lawyers and stu- 
dents were boisterous and unruly. 
This may have been due to the fact 


Holidays from Law 


that they ‘gentlemen” and 


therefore impatient of restraint or 


were 


subordination and quick to punish 
real or fancied reflections on their 
“honor”. It may have been due to 
excessive drink. More probably it 
was merely the temper of a more 
turbulent and violent age. But they 
beat their servants and laid hands 
on one another with or without ex- 
cuse. 

Thus in 1635 a certain Mr. Nich- 
ols, “one of the gentlemen of this 
house’, came to dinner and supper 
in a scarlet coat instead of the proper 
garb of cap and gown. The butler 
was sent to tell him to leave the place. 
But Mr. Nichols smote the butler 
violently. For this he was fined three 
pounds and put out of the commons 
until he paid. Evidently the punish- 
ment was no deterrent. At least it 
left him 
later discovered that this 
violent Mr. Nichols 


orthodox gown concealed a sword. 


unrepentant. For it was 
same 
beneath his 


Other members too were fined. We 
read in the Inn records that one was 
fined ten pounds for striking the 
panyer-man with a cudgel. Another 
was punished for throwing a dish 
of butter with too accurate aim at 
the steward’s head, and another a 
pot of ale. Others were fined for pur- 
loining quince pies from the oven 
and does from the kitchen and for 
hunting conies with bows and arrows. 


Scholarly Reflections and 
Gentle Interludes 


There was, of course, scholarly re- 
flection. There were gentler inter- 
ludes. There was Pepys on a Sunday 
in 1661 going to Gray’s Inn walk, all 
alone (that is, without his wife, “poor 
wretch” or “poor zany”) and “with 
great pleasure seeing the fine ladies 
walking there”. There is John West- 
lock of Martin Chuzzlewit, meeting 
Ruth Pinch Court. 
“Brilliantly the Temple fountain 
sparkled in the sun, and laughingly 
its liquid music played, and merrily 


in Fountain 


the idle drops of water danced, and, 
peeping out in sport among the trees, 
plunged lightly down to hide them- 
selves”. 

Did not the fountain, the trees 
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brushing the windows of the Inns 
of Court, and the glimpse of the 
Ihames through a Gothic archway, 
somewhat cool what gentle Elia, born 
and living in the Temple, called “the 
rhetoric” of the 


splutter of hot 


barristers? 


Names Above the Noise 
of Revelry 


There are of course in the Inns plan 
event names with reverberant echoes 
heard above the noise of Christmas 
Richard the 


starting for the Crusades, King John 


revelry: Lionhearted 
secking refuge in the Temple from 
the 
Runnymede, Raleigh, Ireton 


before 
(the 


general), 


the irate barons night 


celebrated Cromwellian 
Hampden, Coke, Burke, Gladstone 
and Disraeli. There are William Liv- 
ingston, the Rutledges, Arthur Lee 
of Virginia, Peyton Randolph, John 
Dickinson, “the Pennsylvania farm- 
er.” There are the other members ot 
the Inns who helped lay deep and 
strong the foundations of American 


liberty and law. There are Black- 
stone, Chitty, Selden, Mansfield and 
Thurlow, the famous Chancellor 


who, it was said, ‘looked wiser than 


any man ever was”. There is Judah 
P. Benjamin, escaped Confederate 
Attorney General, honored by the 
English Bar, author of Benjamin on 
Sales. There is Bloody Jeffreys, a 
skillful musician, acting as arbiter 
in a twelve months’ dispute between 
two rival organ-makers seeking the 
contract to build a new organ for 
the Temple church. This was just 
before he set out for the infamous 
“Bloody Assize”’. 

But it was not all blood or states- 
manship, and not all law, constitu- 
tional or common. There are Chau- 
cer, Fielding, Sheridan, Wycherly, 
Tom Moore, DeQuincy, Coleridge, 
Hazlitt, Ben 


Jonson, working on the adjoining 


Thackeray. There is 
buildings as a bricklayer, with a 
trowel in one hand and a book in the 
other. There is Goldsmith, his gay 
and noisy parties interfering with 
Com- 
mentavies, on the floor above in the 
famous No. 2 Brick Court. There is 


Blackstone’s work upon _ his 


Sam Johnson, with Boswell following 
‘in order to be nearer the 


And 


perhaps best of all (certainly so at the 


him there 


object of his devotion”. last, 


Christmas season), there is Dickens, 


New Members of the Board of Governors 
For the Next Three Years 





WILLIAM CLARKE MASON 
of Pennsylvania 
Second Circuit 
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CODY FOWLER 
of Florida 
Fifth Circuit 


with Jarndyce and Jarndyce, Mr, 
Tulkinghorn, Dodson and Fogg tak 
the famous breach-of-promis« 
and Weller, Sr., with 


his “Oh Sammy, Sammy, vy wornt 


ing 
case “on spec”, 
there a alleybi?” There is the inimi 
table Serjeant Buzfuz. 


Fellowship A Glory of 
the Profession 


Do you remember how Mr. Winkle, 
discomfited by his cross-examination 
left the witness-box and “rushed with 
delirious haste to the George and 
Vulture, where he discovered 
after, by the 
groaning in a hollow and dismal 


was 


some hours waiter, 


manner, with his head buried be 
neath the sofa-cushion”? Appropri- 
ately he went to an inn. For an inn 
is more than a shelter or a lodging 
for the night or even a place for food 
and drink. It is above all a place of 
fellowship. 

And since lawyers do not do thei 
work in solitary detachment, but 
follow the traditions of their pro 
genitors in the Inns of Court of 
“Merrie England”, fellowship re 
mains one of the blessings and glories 
of the profession of the law. 


LOYD WRIGHT 
of California 
Eighth Circuit 
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Appointments to the Bench: 


Association Seeks High Standards 


of Qualifications 


® The 1946 Annual Meeting was marked with widespread concern as to what the 


Association could and should do to maintain high public and professional respect for 


the judiciary, and to assure that the incumbents of judicial office will possess such 


1ualifications and experience for judicial work, and will manifest such an independence 


and aloofness from Executive influence and political policy, as will entitle them to the 


traditional American confidence in the Courts. The Committee on the Judiciary offered 


majority and minority reports which led to debate. The Section of Taxation came for- 


ward with a well-considered plan as to appointments to the Tax Court. It was adopted 


by the House. Here is the chronicle of what transpired at a meeting at which the mem- 


bers of the House of Delegates were very alert and determined to move further in the 


ight direction at the earliest possible time. 





® The House of Delegates, which on 
July 3 created a Committee on the 
Judiciary for the first time in the 
\ssociation’s history, advanced into 
new and precedent-making ground 
during the Atlantic City meeting. 
[here were majority and minority 
reports from the Committce on the 
Judiciary, which dealt with several, 
but not all, of the proposals currently 
broached as to appointments to the 
Supreme Court of the United States. 
Ihe newly created Committee 
plainly wished more time to con 
sider all of the proposals compr 
hensively, and the House wanted a 
definitive report on all of them be- 
lore any was rejected. 

So the Committee was continued, 
with the same powers as were vested 
in it on July 3 (32 A.B.A.J. 401), 
and the matters discussed in the two 
reports were referred back to the 
Committee for further study and a 





report to the House in February. 
Meanwhile, the Section of Taxation 
came forward with a well-considered 
and precedent-making plan for the 
\ssociation’s intervention in behalf 
of qualified nominations to the Tax 
Court, and the House adopted it 
with unconcealed enthusiasm. 


The Report by the Committee 


Ihe majority report of the Com- 
mittee on the Judiciary was pre- 
sented by Chairman John G. Bu- 
chanan, of Pennsylvania, with the 
concurrence of Joseph N. Welch, of 
McKay of 
South Carolina; Francis H. Inge, of 
\labama; J. P. Taggart, of Ohio; 
Richard Bentley, of Chicago; and 
Roy E. Willy, of South Dakota. The 
dissenting report was by A. W. Trice, 
of Oklahoma, and Loyd Wright, of 
California. Jackson A. Dykman, of 


Massachusetts; Douglas 


New York, had been absent from the 


meeting because of a broken ankle, 
but later concurred in the majority 
report. 

The Committee was unanimous as 
to its own continuance, but divided 
as to what should be done mean- 
Among other things the ma- 
jority asked that the Committee be 


while. 


given the power to report to the 
House of Delegates or Board of 
Governors for approval of a recom- 
mendation of a nomination for a 


judicial office to be filled. 


Power to Recommend a Nomination 


In reporting its Resolution for con- 
tinuing the Committee, the majority 
said: “It differs from Judge Ransom’s 
Resolution, under which the Com 
mittee is now acting, substantially 
in one respect only; that is, with 
respect to the sentence which reads 
as follows: “The Committee shall not 
have the power itself to select and 
propose particular nominations for 
any judicial office’. 

“The Committee is of the opinion 
that the only effective method of op 
posing a proposed nominee, not 
qualified for judicial office, is by sup- 
porting a qualified nominee. ‘The 
Committee does not ask for itsell 
the power to propose or oppose nomi- 
nations by The President of the 
United States, but only the power 
to report to the House of Delegates 
or the Board of Governors its rec- 
ommendations that the House or the 
Board shall do so. 
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“To be effective, the Committee 
believes that it must be aided by 
auxiliary committees in each federal 
circuit or district, which in turn 
will collaborate with State and local 
Bar Associations. Two plans for this 
purpose were discussed in some de- 
tail, but since the proponent of one 
plan was unable to be present at the 
meeting, it was thought best to defer 
a specific recommendation on the 
subject until after consideration of 
the matter at a later meeting. If the 
Committee is continued under the 
resolution whose adoption it rec- 
ommends, or any similar resolution, 
it believes that its successors should 
promptly consider this matter and 
report on it at the next meeting ol 


the House.” 
Limitations on Appointments 
to the Supreme Court 


the 
jority in the Committee on the Judi- 


Chairman Buchanan and ma- 
ciary did not report favorably the 
Resolution offered by Loyd Wright, 
of California, last July 1 (32 
A.B.A.J. 401). The Committee's dis- 
cussion of some of its proposals will 
be of great interest to members of 
the Bar. ‘‘All but one of the members 
present at the meeting believed that 
any limitation of appointments to 
the Supreme Court, in whole or in 
part, to judges serving in other 
Courts, would be most unfortunate,” 


said the Committee, which added: 


“A majority of the Chief Justices 
never served in other Court: 
John Marshall, Roger B. Taney, 
Salmon P. Chase, Morrison R. Waite, 
Melville W. Fuller, Charles E. 
Hughes, Harlan F. Stone. Among 
other Justices appointed from the 
Bar were James Wilson, Joseph 
Story, Benjamin R. Curtis, Samuel 
F. Miller, Joseph P. Bradley, John 


Marshall Harlan, Stanley Matthews, 


any 


L..Q.C. Lamar, George Shiras, Jr., 
William Henry Moody, James Clark 


McReynolds, Louis D. Brandeis, 
George Sutherland, Pierce Butler, 
Owen J. Roberts. No President 


should at any time be prevented by 
an arbitrary rule from appointing 
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a lawyer rather than a judge to our 
highest tribunal. 

“If further argument were needed, 
it would be found in the fact that all 
of the great leaders of the Bar of the 
United States would have been in- 
eligible for appointment under the 
proposed amendment. Without nam- 
ing any men now living, it will be 
sufficient to refer to Alexander Ham- 
ilton, William Pinkney, Daniel Web- 
ster, Rufus Choate, Horace Binney, 
Reverdy Johnson, Charles O’Conor, 
David Dudley Field, Judah P. Ben- 
jamin, William M. Evarts, James O. 
Broadhead, John Randolph Tucker, 
Matthew H. Carpenter, James C. 
Carter, John G. Johnson, D. T. 
Watson, Elihu Root. 


The Assignment of Justices 
to Other Functions 


“The Committee, while negativing 
the part of the resolution with regard 
to assignment of Justices to other 
functions than those consistent with 
their judicial office, wishes to study 
this question further. There are a 
number of precedents for such as- 
signments which are entitled to con- 
For instance, John Jay 
served as Special Envoy to Great 


sideration. 
Britain under President Washing- 
ton; Oliver Ellsworth served as Ex- 
traordinary Commissioner to France 
under President John Adams; Sam- 
uel Nelson served as Joint High 
Commissioner to arbitrate the ‘Ala- 
Claims” under President 
Grant; John Marshall Harlan served 
as Arbitrator in the Bering Sea 
Fur-Seal Arbitration under Presi- 
dent Benjamin Harrison; Charles E. 
Hughes served as President of the 
Arbitral Tri- 
bunal during the administration of 
President Hoover; Owen J. Roberts 
served as Commissioner to investi- 
gate the Pearl Harbor disaster under 
President Franklin D. Roosevelt; 
and Robert H. Jackson served as 
Chief Counsel for the United States 
the Nuremberg Tribunal 
under President Truman. The ques- 
tion is well worth considering, how- 


bama 


Guatemala-Honduras 


before 


ever, as to whether any advantages 
gained from such services outweigh 
the disadvantage to the administra- 


tion of justice in depriving the 
Court of the presence of a full bench 
for long periods of time.” 


Restriction to Native Born Citizens 


As to the Resolution offered by State 
Delegate A. W. Trice, of Oklahoma, 
last July 1 (32 A.B.A.J. 401), calling 
for the submission of an amendment 
to the Constitution of the United 
States, the majority report said: “The 
Committee was, on full considera- 
tion, unanimously opposed to the 
provision of the Resolution confining 
appointments to natural born -citi- 
zens of the United States. There does 
not seem to be the same reason for 
such a requirement as in the case of 
the President, the Chief of the Ex- 
ecutive Branch. It was pointed out 
that only occasionally had one born 
abroad been appointed a Justice of 
the Supreme Court. The instances 
that were recalled were the follow- 
ing: In 1789, James Wilson, born in 
Scotland; in 1793, William Paterson, 
born in Ireland; in 1922, 
Sutherland, born in England; in 
1939, Felix Frankfurter, 
\ustria. In none of these cases could 
an argument have been made that 
his nativity militated against the 
Justice’s fitness. 


George 


born in 


“As to the proposed restriction of 
all appointments to the Supreme 
Court to those who have been judges 
of appellate courts for at least three 
years next preceding their appoint- 
ment, enough has already been said 
to show the view of the Committee. 
Che judicial career should not be 
made distinct (as it is in some Con- 
tinental countries) from a career at 
the Bar.” 


Proposals for Amending 
the Constitution 


Concerning two other matters con- 
tained in Mr. Trice’s proposal of a 
constitutional amendment, the ma- 
jority in the Committee reported 
that no member of the Committee 
present at its meeting, except Mr. 
rice, favored the present submis- 
sion of a constitutional amendment. 
The majority report said further: 


“The second paragraph of Mr. 
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frice’s proposed amendment is as 
follows: 
No person holding judicial office 
under this Constitution or the laws 
of the United States shall, during his 
tenure of office, be appointed to any 
other civil office or be charged with 
the performance of any other duty. 

“The Committee, while not favor- 
ing a constitutional amendment to 
this effect, wishes to give the subject 
further study and will do so if con- 
tinued for the purpose.” 

The Committee also reserved for 
its further study the subject-matter of 
the third paragraph of Mr. Trice’s 
proposed amendment, which was as 
follows: 

The Congress shall define the term 
“good behavior’ and shall provide 
procedure for the removal from any 
judicial office of the United States of 
any person who shall cease to possess 
good behavior after such terms shall 
have been defined, which said pro- 
cedure for removal shall be in addi- 
tion to the powers of impeachment 
granted in this Constitution. 


‘The Committee wishes to give the 
subject of this paragraph also further 
study”, its report said, ‘““Many of its 
members believe that the purpose of 
it can be accomplished by the Sum- 
ners Bill, which has been approved 
by the Association.” 

At the time of the Association’s 
support of the Sumners Bill for a 
tribunal and procedure for the trial 
and removal of judges for conduct 
contrary to “good behavior’, serious 
questions as to its constitutionality 
were raised by lawyers in the Com- 
mittees on the Judiciary in both 
houses of the Congress. 


Minority Report Leads to Debate 


Messrs. Loyd Wright and A. W. 
Trice offered a minority report 
which challenged the majority view 
on several points. Above all, the 
minority urged a definitive program 
for early action by the House, saying: 

“The resolutions submitted to the 
Committee, taken together, propose 
action by the Association toward 
the following objectives: 


(1) The establishment by law of 
qualifications for appoint- 
ment to the Supreme Court. 


(2) The limitation by law of as- 
signments of Judges of the 
courts of the United States to 
non-judicial duties. 

(3) The creation of a practicable 
procedure for the removal of 
judges who may prove to be 
unfit. 

“We are convinced that the objec- 
tives are desirable and that action 
We 
believe that a duty to act rests on this 
Association as the only effective rep- 
resentative of the national Bar. 

“The Report of the Committee is 
to the effect that these objectives are 
not to be desired, or that immediate 
action to attain them is either un- 
With this we 


to attain them is imperative. 


necessary or unwise. 
cannot agree. 

“The report of the Committee pro- 
poses that the Committee be con- 
tinued and given the power to pro- 
pose to the House of Delegates or the 
Board of Governors the appointment 
of particular persons to the Federal 
Bench. That power was specifically 
denied the Committee in the Resolu- 
tion establishing it. We believe that 
restraint is wise, and should not be 
relaxed if the Committee is 
tinued. 


con- 


- “There is no hope, if we are realis- 
tic, that either the appointing or con- 
firming power will listen to volun: 
tary advice. Experience would indi- 
cate the soundness of this viewpoint. 
Hence, there must be established 
some qualification by law. 

“We also believe that the subject 
is of such pressing importance as to 
compel immediate action. 

“For these reasons, we cannot con- 
cur in the Report of the Committee 
and must register our dissent.” 


The House Asks for Further Report 


Chairman Buchanan’s_ Resolution 
for the continuance of the Commit- 
tee would doubtless have carried, 
with or without the added power to 
initiate a nomination, if he had not 
included with his motion a proposal 
to approve the majority report, 
which would have carried approval 
of the views expressed by the ma- 
jority as hereinabove quoted. This 


Appointments to the Bench 








provoked a lively debate, which will 
be reported in the Proceedings of the 
House, in a subsequent issue. 

Loyd Wright’s motion to continue 
the Committee as before and to refer 
the subject-matter of the two reports 
back to the Committee for further 
study and report, was adopted, by 
The House mani- 
festly wished to have before it the 
Committee’s considered views, and a 


a divided vote. 


comprehensive plan for action, be- 
fore the House voted its stand on 


any of the current proposals. 


Outspoken Plan for Action 
by the Tax Section 


Specific and emphatic action on the 
subject was initiated by the Section 
of Taxation, as to the Tax Court, 
which is not a part of the federal 
judicial system at all, but is an 
agency of the Executive Department 
performing essentially judicial func- 
tions. The Section submitted the 
following terse, frank comment in 
support of its skillfully drawn Reso 
lution: 


Recent appointments to the Tax 
Court of persons of 70 years of age 
or over, with no substantial previous 
acquaintance with this specialized 
branch of our law, has seriously handi- 
capped the work of the Court. It is 
imperative that some measure be avail- 
able to assure better appointments. 
The Section of Taxation has the great- 
est interest in this situation. The pro- 
cedure suggested is calculated to pro- 
duce the desired result in a non-par- 
tisan manner. 

The Section asked authority to 
take specific remedial steps, as fol- 
lows: 


RESOLVED, That the American Bar 
Association authorizes the officers and 
Council of the Section of Taxation to 
bring before the appropriate author- 
ities the considerations that require 
nominating authorities to exercise 
single-minded diligence in selecting 
appointees to the Tax Court who will 
serve the public in that capacity with 
the highest possible degree of use- 
fulness. 

Be Ir FurTHER RESOLVED, That the 
influence of the Section of Taxation 
shall not be used to promote the nomi- 
nation of any special person, but the 
officers and Council of the Section may 
submit a list of not less than four 
names—listed in alphabetical order 
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and without the indication of any pref- 
erence—of persons who, if they assume 
this office, would be fully competent; 
any such submission of names to be 
accompanied by a statement to the 
authorities that the list is not sub- 
mitted in the interest of any one of 
the persons named but in the public 
interest, and that the appointment of 
any equally qualified person, not on 
the list, would fully satisfy the con- 
cern of the Section that no appoint- 
ment should be made to the Tax 
Court of any person unless he has al- 
ready demonstrated ability and dili- 
gence as a lawyer or a judge and un- 
less he is fully qualified physically and 
mentally to adjust himself to the heavy 
intellectual burdens incident to the 
lax Court office. 


® As no large percentage of the more 
than 39,000 members of the Asso- 
ciation can come to its Annual Meet- 
ing and take part in the determina- 
tion of Association policies through 
the debates and votes in the As 
sembly and the Sections, the Asso- 
ciation proposes to take what will 
be virtually ‘‘a local Assembly” out 
to the 
regions 


members, in their home 
throughout the 


from time to time during the year. 


country, 


he Assembly and the House of 
Delegates voted in Atlantic City to 
amend the Association’s Constitu- 
tion by inserting a new Article V 
(32 A.B.A.J. 588) to provide for 
Regional Meetings which in part 
will constitute ‘local Assemblies’. 


Regional Meetings were held 


sporadically before the war, but on 
no basis which made them an in- 
tegrated part of the Association’s 


democratic processes. During the 
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The Section's Plan Is Sanctioned 

Naturally, this history-making ad- 
vance in Association activities evoked 
some differences of opinion. Some 
members of the House felt that any 
such powers should be vested only in 
the new Committee on the Judiciary. 
In view of the special status of the 
Tax Court and the fact that the new 
Committee preferred at present to 
cooperate with the Section rather 
than itself undertake such a function, 
the consensus was that in this in- 
stance the Section should be au- 
thorized to act without delay. It 
was made clear that the Section was 
not protesting age alone as constitut- 


war, they had to be suspended. 
Now they have been made a part 
of the 


structure. 


Association’s constitutional 


Ihe principal features of the 
adopted plan include: 

Ihe Board of Governors will 
determine the times, places and 
areas. 

All arrangements for the Regional 
Meetings will be handled by and 
from Headquarters, as are the 
Annual Meetings. 

The President of the Association 
will preside at 
Meeting, and will appoint the 
Committees for its dispatch of 


business. 


each Regional 


A Regional Meeting will not be 
convened merely to listen to ad- 
dresses and papers; it can adopt 
Resolutions on matters within the 
\ssociation’s province, and these 
Resolutions shall have effect as an 


ing unfitness and was not urging the 
appointment only of men very much 
younger, but was referring to the age 
of 70 and more as a handicap in the 
case of men who had “no substan- 
tial previous acquaintance” with the 
specialized and intricate branch of 
the law in which they were selected 
for the 

functions. 


performance of judicial 

The plan for action which the Sec- 
tion proposed as to the ‘Tax Court re- 
ceived decisive support in the House, 
and the comments on it indicated a 
prevailing view that the plan rep- 
resented sound and substantial ad- 


vance. 


Regional Meetings of Association Members Are Planned 


expression of the views of the 

members present. 

Resolutions adopted by a Regional 
Meeting are to have also the force of 
a recommendation to the Assembly 
and the House of Delegates. They 
are to be reported to the next ensu- 
ing meetings of those bodies, but are 
net to be binding on the Association 
until they have been approved by 
the House of Delegates. 

Interesting programs for the 1947 
Regional 


Meetings are being de- 


veloped under the leadership of 
President Carl B. Rix. Administra- 
tive law and procedure, further im- 
provements in the administration of 
justice, the development of inter- 
national law, the legal questions as 
United Nations and the 


World Court, etc., are likely to have 


to The 


a place on each program, with such 
other topics as may be of special 
urgency and interest. 
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Improving “Administrative Justice’ : 


Hearings and Evidence; Scope of Judicial Review 


by Pat McCarran + Chairman of the Senate Committee on the Judiciary 


® Here is an article which lawyers and clients in America have awaited—an authori- 


tative statement of the legislative intent in the provisions of the Administrative 


Procedure Act concerning the evidence receivable at hearings, the lawful bases of 


decision, the limitations on “agency discretion", the plenary scope of judicial review 


of “legal wrongs” through agency action or inaction, the powers and duties of the 


Courts to review agency decisions and grant relief, etc. Pat McCarran, the distinguished 


Chairman of the Senate Committee on the Judiciary, was born in Reno, Nevada, in 


1876, was educated at the University of his State, was engaged in farming and cattle- 


raising until 1903, when he was elected to the Legislature. Admitted to the Bar in 1905, 


he practised law in Tonopah and Goldfield during their “boom” days, was District 


Attorney of Nye County, an Associate Justice of the State Supreme Court during 
1913-17, and its Chief Justice in 1917-18. He is a member of the American Bar 
Association and was its State Vice President for Nevada in 1922-23. He has been 


Chairman of the State Board of Bar Examiners (1931) and President of the Nevada 
State Bar Association (1920-21). Since 1933 he has been a Senator of the United States, 
and has often taken an independent and outspoken course. From his distinguished 


career and long experience as a practising lawyer, as a judge, and as a legislator, 


he speaks with authority in this address which he delivered on October 30 before the 


Assembly of the American Bar Association at its Annual Meeting. 





= It is a great source of gratification 
to me to have this opportunity to 
speak to the legal profession of the 
United States of America, here gath- 
ered in annual assembly. To improve 
and perfect the administration of jus- 
tice is the aim of all of us, and cer- 
tainly this is the time and the place to 
talk about it. 

It is often assumed that there are 
many kinds of “justice”. There is said 
to be “arbitrary justice’, which has 
always seemed to me to be a conflict 


of words. Then there is “justice ac- 
cording to law”, which it is the pur- 
pose of the Constitution of the Unit- 
ed States to establish. There is the 
justice of legislatures, of courts, and 
of administrators or executives. It is 
primarily of the latter instrumentali- 
ties of justice that I speak today; but 
of course—so long as our Constitu- 
tion survives—they do not and cannot 
operate independent'y of Congress 


and the Judiciary. 
There are four things that I want 


to say about administrative justice: 
First, because we are an imaginative 
people and because we regard princi- 


, 


ple highly, “justice’’ with us is some- 
thing different than mere official fiat. 
Second, because from the time of the 
settlement of this land we have been 
devoted to the tenets of representa- 
tive government, legislation does and 
must play a major part in all matters 
of justice. 
century and a half of National his- 
tory we have just now adopted an 


Third, because after a 


Administrative Procedure Act, it is 
important to examine its broader as- 
pects. And fourth, because only a be- 
ginning has as yet been made, a word 
should be said respecting the tasks 
that remain to be done in the imme- 
diate future. 


‘‘Justice’’ Is Different 

from Official Fiat 

The Constitution of the United 
States opens with the declaration of 
purpose of the American people to 
“establish justice’. Such a purpose re 
quires that Government regulation 
be pursued, and that controversies be 
settled, upon an ethical and rational 
basis. The means to that end are the 
laws of the land. The vehicles by 
which they are applied are the Courts 
and, of late years, the administrative 
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SENATOR PAT McCARRAN 


agencies of the United States. Both 
Courts and agencies, it should go 
without saying, must operate not 
only within the laws but within the 
purpose of the laws and the Con- 
stitution. 

However, two contrary points of 
emphasis have gained considerable 
currency in the last decade or so. The 
first might almost be called the ‘“‘cult” 
of discretion. The other is the as- 
sumption that whatever is official, 
or officially done, is necessary and 
therefore lawful. While discretion has 
its place and government must oper- 
ate, it should require no argument 
to demonstrate that constant empha- 
sis on these two themes will inevita- 
bly destroy government according to 
law and substitute mere fiat in the 


plac e ol justice. 


Law vs. Arbitrary Power 

Where law ends, arbitrary power be- 
gins. If the laws may be bent to the 
preferences of any official agent or 
tribunal, they cease to be laws, and 
become merely advisory declarations 
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of the legislature. But this Nation 
was founded upon the 
enunciated in the Declaration of In- 


dependence, that all arbitrary execu- 


premise, 


tive power is to be avoided. It is 
therefore unsound and unwise to di- 
vide government into matters of law 
and matters of discretion, because 
such a division implies that the one 
is as proper as the other. Although 
we may never wholly achieve it in all 
details, the whole theory and cast of 
our government is that it is a govern- 
ment of law, rather than a govern- 
ment of men. Discretion is merely 
the inescapable or unintentional 
residue. 

Nor is it any more valid to divide 
the field into matters of law and 
matters of government. While it is 
often convenient to refer to the 
mixed field of law and government, 
we do not mean thereby that matters 
of government are beyond the law. 
Under our Constitutional system, 
governmental powers must be exer- 
cised within the law. 





The Aim of All Law Must Be Justice 


In connection with either discretion 
or government, it is important als 
to bear in mind that law means not 
merely the letter of the statutes. The 
aim of all law is justice. Justice is the 
aim of statutory law. It is the aim o! 
judge-made law. It must also be the 
aim of administrative law. We will 
do well, therefore, to emphasize both 
law and justice in considering ad 
ministrative powers and_ processes. 
Otherwise the law and the methods 
of applying it become nothing more 
than a false front behind which arbi- 
trary, unethical, and irrational oper- 
ations proceed unrestrained. 

My point here is that we must be- 
gin with a firm basis—that we seek 
justice according to law, that discre- 
tion must play a subordinate part, 
and that governmental processes de- 
rive no validity from the mere fact 
that they are official. We may at times 
fancy that, as a practical people, we 
can safely deviate a bit here and 
there; but we do so at our peril and, 
after each such indulgence, the task 
of bringing our government again 
into line with our ideal must be 
given a high priority. 


Legislation Must Set the Standards 

for Administrative Agencies 

\s a regular matter, how are we to 
achieve justice according to law? I 
have said that the means and the ve- 
hicles to that end are the laws and 
the tribunals of the land. Here the 
laws have a dual function. Statutes 
create and fashion the tribunals, and 
they state the “law” in its usual sense 
of substance and procedure. 

It is at this point, however, that 
we reach a crossroads in the field of 
administrative justice. Those who 
lean toward administrative absolut- 
ism maintain that statutes should cre- 
ate and 
should go no further. Yet if we are to 


empower agencies—but 
achieve a regime of law, there are 
several obvious answers to that new 
political creed. 

If there is no statutory law respect- 
ing procedure, administrative proc- 
esses are left to be regulated solely 
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inder the broad phrases of the Con- 
stitution. But the Constitution does 
ot mention administrative agencies 
x functions. In fact, it contains the 
sarest passing reference to executive 
lcpartments of government. Its fram- 
rs assumed that laws would be made 
y Congress and applied by the 
Courts. They assumed that trial by 
jury would supply additional popu- 
lar safeguards. They assumed that 
imitations on criminal law processes 
vould preserve civil liberties. Yet ad- 
iinistrative justice is subject to none 
of these limitations. 


Law Must Regulate and 
Control the Agencies 


ven more important is the fact that 
the Constitution is not, and was not 
intended to be, a code of law. It sets 
up a form of government. Admin- 
istrative justice has been engrafted 
upon that form. It remains for us to 
provide a realm of law within which 
administrative agencies are to oper- 
ate, just as law has been provided for 
Courts to administer and a Judicial 
Code has been developed. Both sub- 
stantive and procedural law have 
been provided for Courts. 

There is more reason to do both 
lor administrative agencies, because 
Courts may draw upon the principles 
of the common law and long tradi- 
tion has given them a mode of pro- 
cedure—whereas agencies do not pro- 
fess to be bound by tradition and 
claim no descent from the common 


law. 


Piecemeal Regulation Will Not Do 


It is sometimes said that, although 
these things may be true, the substan- 
tive and procedural law applicable 
to an administrative agency should 
be prescribed piecemeal, for that 
agency alone.' In other fields, how- 
ever, we instinctively and diligently 
seek uniformity and conformity in 
matters of procedure. Diversity mere- 
lv feeds confusion, which is a great 
vice in any form of government and 
operates to defeat the very purposes 
of good government. Moreover, when 
administrative agencies are created« 
or when additional powers are given 





to them, it is because there is some 
immediate and important public is- 
sue to be settled. The question is 
whether to regulate or not to regu- 
late, and if so to what extent, rather 
than how to regulate. It is utterly 
impractical to expect Congress, at 
such a time, to enact a complete pro- 
cedural law for one agency or one 
function. Under such circumstances, 
it is not surprising that procedural 
provisions respecting particular ad- 
ministrative agencies are often frag- 
mentary, usually hastily improvised, 
and sometimes unwisely imitative. 
These answers will not satisfy those 
who are distrustful of written law 
and who therefore seek to reduce 
legal processes to nothing more than 
individual judgments or orders in 
particular cases. Nor will they satisfy 
those who are distrustful of legisla- 
tion by the elected representatives of 
the people and who advocate instead 
the delegation of legislative and judi- 
cial powers to bodies of appointed 
specialists. 
The Necessity for Law- 
Making by Congress 
But if we are to have law in this field, 
we must have legislation. If our leg- 
islation is to be sound and wise, it 
must be grounded upon an under- 
standing of the whole field of admin- 
istrative justice. If it is to regularize, 
simplify, and make workable that 
field, 


agencies and all functions. The need 


then it must apply to all 


has been recognized by most of those 
whose duty it is to oversee the admin- 
istration of the laws.* 

On June 11 of this year the Admin 
istrative Procedure Act became a part 
of the law of the land.* It was the 


1 Until now it has been the policy of the 
Congress to set up in the organic act creating a 
new agency at least a rough outline of pro- 
cedures suitable to its distinctive functions."’ At- 
torney General Robert H. Jackson, Memorandum 
accompanying Veto Message relating to the 
Walter-Logan Bill; House Document No. 986, 
76th Congress, page 8. 

2. In 1938 The Attorney General advised The 
President that ‘‘there is a need for procedural re 
form in the wide and growing field of adminis- 
trative law''. Senate Document No. 8, 77th Con 
gress. In 1945 The Attorney General stated: ‘The 
time is ripe for some measure of control and 
prescription by legislation. | cannot agree that 
there is anything inherent in the subject of ad- 
ministrative procedure, however complex it may 
be, which defies workable ccdification.’’ Senate 
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culmination of many years of ofhcial 
studies, legislative hearings, and co- 
operative discussions.4 It is drawn 
on a functional basis, and hence ap 
plies to all agencies or operations 
within its terms. The Gordian knot 
has thus been cut. We have made a 
beginning. Let us examine what it is 
and what it means. 


Scope and Significance of 
the Administrative Procedure Act 


he Administrative Procedure Act 
covers many subjects, which combine 
into an indispensable whole. It rec- 
ognizes that administrative agencies 
both make and apply law, exercising 
legislative as well as judicial fun 
tions,® and that they operate through 
both informal and formal (or hear- 
ing) procedures. Agencies are de- 
fined, and functional exceptions have 
been drawn.? 

The approach is summarized in 
the following words of the report of 
the Committee on the Judiciary of 
the Senate of the United States:8 


The principal problems of the Com- 
mittee have been: First, to distinguish 
between different types of administra- 
tive operations. Second, to frame gen 
eral requirements applicable to each 
type of operation. Third, to set forth 
those requirements in clear and simple 
terms. Fourth, to make sure that the 
bill is complete enough to cover the 
whole field. 

The Committee feels that it has 
avoided the mistake of attempting to 
oversimplify the measure. It has there- 
fore not func- 
tional classifications and exceptions, 
where those could be rested upon firm 
grounds. In so doing, it has been the 


hesitated to. state 


undeviating policy to deal with types 


Report No. 752, 79th Congress, page 38 

3. Public Law No. 404, 79th Congress, c. 324 
entitled ‘‘An Act to improve the administration of 
justice by prescribing fair administrative pro 
cedure’. For the collected legislative documents 
see Senate Document No. 248, 79th Congress. 

4. See House Report No. 1980, 79th Congress 
page 7 ef seq.; and Senate Report No. 752, 79th 
Congress, page 1 ef seq.; Congressional Record 
March 12, 1946; page 2189 et seq. 

5. See ‘The Architecture of the Administrative 
Procedure Act,"’ 32 A.B.A.J. 550 

6. See ‘‘Informal Dispositions under the Admin- 
strative Procedure Act,’" 32 A.B.A.J. 646. 

7. See ‘Exceptions as to the Administrative Pro 
cedure Act," 32 A.B.A.J. 749 

8. Senate Committee Report No. 752, 79th Con- 
gress, pages 5-7 
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of functions as such and in no case 
with administrative agencies by name. 


Ihe Committee feels that adminis- 
trative operations should be treated as 
a whole lest the neglect of some link 
defeat the purposes of the bill. 

The bill 
of the 
cedure, nor is it a codification of ad 
ministrative law. Instead, out of long 
consideration and in the light of the 
there 
has been framed an outline of mini 


is not a specification 
details of administrative pro- 


studies heretofore mentioned, 


mum basic essentials. 

The bill is designed to afford par 
ties affected by administrative powers 
a means of knowing what their rights 
are and how they may be protected. 
sv the same token, administrators are 
provided with a simple course to fol 
low in making administrative deter 
minations The jurisdiction of the 
courts is clearly stated. The bill thus 
provides for public information, ad 
ministrative 


operation, and judicial 


review, 
therefore, safely 


We may, assume 


that the statute is, as its framers 
intended it to be, complete and 


plenary. 


Nine Basic Premises of the Act 


statute are, of 
The 


documents which accompany it tend 


The terms of the 


course, technical. legislative 
to explain the meaning of particular 
words and phrases. This is not the 
place to enter upon a discussion of 
the minute applications of its sev- 
eral provisions. However, it will 
fittingly supplement the general de- 
scription, which I have just read, to 
enumerate some of the basic prem- 
There are 
nine that will illustrate the purpose 


ises of the legislation. 


and the coverage of this statute: 

(1) The first of these basic prem- 
ises has already been indicated. The 
field of administrative justice can 
and must be made subject to dem- 
ocratic legislative processes. Admin- 
istrative agencies can and must be 
bound by the statutory law of the 
land. Therein they have duties as 
well as powers. They are not am- 
bassadors plenipotentiary, circum- 
scribed by no rules save what they 
choose to call the good of the state. 
They are merely agents, bound by 
the scope of their authority and com- 
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manded to do justice in the execu- 
tion of the laws.® 


Eliminating Mystery and Confusion 


(2) Administrative agencies have 
an affirmative duty to make known 
to the public their organization, 
methods, and procedures as a_pre- 
requisite to the exercise of adminis- 
trative functions.'° This may be 
something new, but it is indispen- 
sable if the mystery and confusion is 
to be taken out of the administra- 
tive process. Courts operate in the 
narrow territorial confines of judi- 
cial districts, but agencies have a 
country-wide jurisdiction. Court or- 
ganization is minutely prescribed by 
statute, while agencies are left to de- 
vise their own set-ups. Court pro- 
cedure has been standardized by the 
centuries in its essentials, while ad- 
ministrative methods are new. For 
these reasons, informational rule- 
making by administrative agencies 
is necessary. 

(3) In the matter of the exercise 
of legislative powers the funda- 
mental premise of the new statute is 
that—even where statutes do not re- 
quire a hearing—the public has a 
right to notice and an opportunity 
to participate in rule making and 
official action therein must be ex- 
pressly taken upon a rational basis 
and for a legitimate purpose." 


The Separation 

of Judicial Functions 

(4) In the field of adjudication the 
Act requires an amplitude of notice, 
settlement 
tunities, and the separation of func- 


availability of oppor- 


tions. In other words, the premise 


is that the exercise of judicial func- 


tions by administrative agencies 


must be truly judicial in essential 


9. See Section 9a) and the definitions in 
Section 2(f). 

10. See Section 3. Some of the effects of the 
public information requirements of Section 3 are 
illustrated by the Federal Register of September 
11, in which federal agencies were required to 
publish their organization and procedure not 
theretofore made available to the public. 

11. See Section 4, particularly subsections (a) 
and (b). The remaining subsections further the 
objective stated in the text. 

12. See Section 5 as supplemented by Sections 
7(a), 8{a), and 11. Subsection (d) of Section 5 
adds an administrative duty to issue declaratory 





form and actual substance.!* 
(5) “Star chamber”’ 
are outlawed. No one may be denied 


proceedings 


the right to be accompanied, repre- 
sented, and advised by counsel, at all 
times and in all places."% 


Limitations on “Investigations” 

(6) Investigatory processes are lim- 
ited to those required for the pur- 
pose of securing the just adminis- 
of the laws. In 
connection the report of the Com- 
mittee on the Judiciary of the House 


tration this 


of Representatives has put the matter 

very well in the following words:!4 
This Section is designed to preclude 
“fishing expeditions” and _ investiga- 
tions beyond jurisdiction or authority. 
It applies to any demand, whether or 
not a formal subpena is actually is- 
sued. It includes demands or requests 
to inspect or for the submission of 
reports. An must be 
substantially and demonstrably neces- 


investigation 


sary to agency operations, conducted 
through authorized and official repre- 
sentatives, and confined to the legal 
and factual sphere of the agency as 
provided by law. Investigations may 
not disturb or disrupt personal pri- 
vacy, or unreasonably interfere with 
private occupation or enterprise. They 
should be conducted so as to interfere 
in the least degree compatible with 
adequate law enforcement. 
Similarly, the issuance of actual sub- 
penas must be equal, rational, and 
authorized; and any subpena is con- 
testable prior to or upon enforce- 
ment.15 


Requirements As To Hearings 


(7) Statutory hearings, whether in 
the field of rule making or adjudi- 
cation, must generally conform to 


the accepted modes of receiving 


proof in non-jury cases and of testing 
proof.!6 It would be possible to ex- 
I I 


orders in proper cases. Subsections (a) and {(d) of 
Section 6 supplement Section 5 by providing for 
‘‘informal’’ (that is, non-hearing) procedures. Sec- 
tion 9(b) adds special requirements respecting 
licensing procedures. 

13. Section 6(a). See also Section 6(b). 

14, Section 6(b) and House Committee Report 
No. 1980, 79th Congress, page 32. 

15. Section 6(c); Senate Committee Report, 
page 20; House Committee Report, page 33. 

16. Section 7(c). See the extensive legislative 
history respecting this provision, for which pur- 
pose Senate Document No. 248, 79th Congress, 
provides a convenient collection and index. 
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and on this subject at some length, 
ut the real significance of these pro- 
isions will become more apparent 
n connection with the matter of ad- 
ninistrative decisions, which are the 
rux of administrative justice. 

Where statutes require a hearing, 
he Act requires that the exclusive 
ecord for decision be made in open 
hearing,!? that decisions be made by, 
x» with the recommendations of, 
hearings officers,!® and that the pri- 
vate parties concerned be given full 
opportunity to participate in the de- 
cision process.1® In short, the ad- 
ministrative decision is made part 
ind parcel of the hearing in order 
to assure that the hearing performs 
the function for which it is intended 
and to prevent the decision from de- 
parting from the evidence and the 
issues. 

The fundamental requirement re- 
specting statutory hearings and de- 
cisions is that administrative action 
must be taken “upon consideration 
of the whole record . . . and as sup- 
ported by and in accordance with the 
reliable, probative and substantial 
evidence”’.2° The agency must show 
upon the record its “ruling upon 
each” finding or conclusion proposed 
or exception presented and agency 
decisions must include not merely 
findings and conclusions but “the 
reasons or basis therefor, upon all the 
material issues of fact, law, or dis- 
cretion presented”?! 


Tests As To the Evidence 
Ihe Act is therefore plain—if not 
indeed redundant—to the effect that 
evidence, issues, and decisions are a 
single whole, that the decision may 
not be made except upon and in ac- 
cordance with the evidence, and that 
the evidence must—as the Senate 
Judiciary Committee Report states— 
meet the tests of reliability and pro- 
bity “prevailing in Courts of law or 
equity in non-administrative cases”.?? 
The same premise is no less plain 
where no administrative hearing is 
required or where subjects are ex- 
cepted from the hearing require- 
ments of Sections 4, 5, 7 and 8.23 
Section 6(d) requires every agency 
to state its procedural or other 











grounds for the denial of any request 


in rule making or adjudication. If 
there is no statutory administrative 
record upon which such a denial is 
tested, then the Act provides for 


“e 


judicial inquiry into the facts “to 
the extent that the facts [are] rele- 
vant to any pertinent issue of law 
presented”’.*4 Whether or not there is 
a statutory administrative hearing, 
it is therefore undeniably a major 
premise of the statute that adminis- 
trative action of any sort must be 
tested by facts, that the facts must be 
proved upon a record, and that the 
proof must meet the tests familiar 
in traditional Anglo-American judi- 
cature. 


Questions of Law Are for the Courts 


(8) So much for questions of fact. 
But what of questions of law? The 
Act simply and expressly provides 
that Courts “shall decide all relevant 
questions of law, interpret consti- 
tutional and statutory provisions, 
and determine the meaning or appli- 
cability of the terms of any agency 
action”.?5 Its further premise, more- 
over, is that discretion must be ex- 
ercised in a sound and rational man- 
ner, and within the objectives per- 
missible under law. Not only is 
that the whole tenor of the statute, 
but the Act expressly provides both 
for the things which are necessary 
to test the exercise of discretion and 
for judicial review of matters of dis- 
cretion. 

Thus, statements of grounds are 
required where denials occur in in- 
formal or non-hearing cases of rule 
making or adjudication.*® Investi- 
gative powers may be exercised only 


17. Section 7(d). 

18. Section 8{a). See also Section 5(c). 

19. Section 8(b). 

20. Section 7(c). See also Senate Committee 
Report, page 22; House Committee Report, pages 
36-37. 

21. Section 8(b). 

22. Senate Committee Report, page 22. 

23. In the comparatively unusual case where 
there is statutory provision for a hearing and 
consequently for decision upon the record thereof 
but the subject is exempt from Sections 4, 5, 7, 
or 8, Section 10(e) (B) (5) nevertheless requires 
substantial evidence which, as the Committee Re- 
ports point out, must meet the tests of Section 7(c). 
See Senate Committee Report, page 28; House 
Committee Report, page 45. 

24. Section 10(e) (B) (6); House Committee Re- 
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“as authorized” and “in accordance 
with” the law and the facts.27 In 
statutory hearing cases subject to 
Section 8 the agency must make find- 
ings and conclusions, and state the 
reasons and basis therefor, “upon all 
discretion 
A de- 
claratory order may be issued or re- 


the material issues of .. . 
presented on the record’’.*% 


fused only in the exercise of “sound 
»? 29 


discretion 


Judicial Review of Agency Discretion 


Judicial review is suspended only “‘so 
far as” agency action is “by law” 
committed to agency discretion.*° 
means, of 
course, that claimed discretion must 


Committed “by law” 


have been intentionally given to the 
agency by the Congress, rather than 
assumed by it in the absence of ex- 
press statement of law to the con- 
trary. “Abuse of discretion” is ex- 
pressly made reviewable.*! 

It should come to no one as a sur- 
prise, therefore, that the measure 
was explained on the floor of the 
Senate as providing for judicial re- 
view of the arbitrary exercise of dis- 
cretion or of the exercise of discre- 
tion based on unsound reasoning®?— 
or that on the floor of the House 
of Representatives it was explained 
in the following words:*% 


There are exempted [from judicial 
review] matters to the extent that they 
are by law committed to the absolute 
discretion of administrative agencies. 
There has been much misunderstand- 
ing and confusion of terms respecting 
the discretion of agencies. They do 
not have authority in any case to act 
blindly or arbitrarily. They may not 
willfully act or refuse to act. Although 

(Continued on page 893) 


port, page 45; and see, to the same effect, Sen- 
ate Committee Report, page 28. 

25. Section 10{e). 

26. Section 6(d). It applies to formal or statu- 
tory-hearing cases as well, although Section 8(b) 
makes that unnecessary in most such instances. 

27. Sections 6(b) and 6(c). See also point (6) 
in the text supra. 

28. Section 8(b). See Senate Committee Report, 
pages 24-25; House Committee Report, page 39. 

29. Section 5(d). See Senate Committee Report, 
page 18; House Committee Report, page 31. 

30. See introductory clause to Section 10. 

31. Section 10(e) (B) (1). See the House Com- 
mittee Report, page 55, n. 22. 

32. Congressional Record, March 12, 1946, 
page 2195. 

33. Congressional Record, May 24, 1946, page 
5759. 
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The World Court: 


America’s Declaration Accepting Jurisdiction 


by Manley O. Hudson 


® Has the United States set what might become an unfortunate precedent for other 


Nations, in the reservations and conditions which it attached to its acceptance of 
the jurisdiction of the World Court? Judge Hudson discusses both the ground gained 


in the American Declaration and the questions which it leaves unsettled for the 


troubled time when a provocative dispute may arise. Because of his long and out- 


standing services to international law and adjudication, his present article will be 


read and studied by lawyers in all lands. Most heartening news is his demonstration 


that the Chinese government in its recent Declaration, did not follow the pattern set 


by the United States. During the past two years Judge Hudson has worked closely 


with and for the Association's Special Committee for Peace and Law through 


United Nations. 





Truman's Declaration 


United 


® President 


by which the States recog 
nized the compulsory jurisdiction ol 
the World Court under Article 36 of 
its Statute, was deposited with the 
The 


August 26, 1946.1 


marks a 


United 
The 
turning-point in 
At long last it 


Secretary-General of 
Nations on 
action 
American history. 
brings the United States partially 
into line with other states in a 
significant development of interna- 
tional law. Paradoxically, however, 
the Declaration is in such form that 
it may seriously 


Inaugurate a reac 


tionary development. 

Great progress has been achieved 
in the field of international adjudica- 
World 


twenty- 


tion since the Statute of the 


Court first entered into force 


832 American Bar Association Journal 


five) years With an adequate 


the 


ago. 


tribunal at hand in Permanent 


Court of Internatigaal Justice, many 


The text of the Declaration, as published 
the Bulletin of the Department of State, Sep 
tember 8, 1946, pages 452-3, is as follows: 

Harry S. Truman, President of the United 
States of America, declare on behalf of the 
United States of Americc, under Article 36, para 

oph 2, of the Statute of the International Court 

of Justice, and in accordance with the Resolution 
of August 2, 1946, of the Senate of the United 

States of America (two-thirds of the Senators pres 

ent concurring therein), that the United States of 

America recognizes as compulsory ipso facto and 

special agreement, in relation to any 

state accepting the same obligation, the 

urisdiction of the International Court of Justice 

n all legal disputes hereafter arising concerning 
the interpretation of a treaty; 

b. any question of international! law; 

c. the existence of any fact which, if estab- 
lished, would constitute a breach of an in 
ternational obligation; 

d. the nature or extent of the reparation to be 

the breach of an 


without 


ofne 


made for international 


obligation; 





states showed a willingness to conte) 
jurisdiction upon it. Hundreds of 
treaties were concluded which con- 
tained provisions adapted to this 
end, and in the inter-war period 
forty-six states subjected themselves 
to the compulsory jurisdiction of the 
Court for definite or indefinite pe- 
riods of time. The Court exercised 
the jurisdiction thus conferred in a 
substantial number of cases, and 
without any untoward incident.* 
Naturally, therefore, when the re 
the Statute 


undertaken in 1945, many states were 


vision of Court’s was 
disposed to drop the option left to 
Article 36 of the 1920 


with the rec: 


states bv 


Statute reference to 


that this declaratior 
a. disputes the solution of 
shall entrust to other tribunals by virtue of 
agreements already in existence or 
may be concluded in the future; or 
b. disputes with regard to matters which are 
essentially within the domestic jurisdiction of 
the United States of America as determined 
by the United States of America; or 
c. disputes arising under a multilateral treaty, 
unless (1) all parties to the treaty affected by 
the decision are also parties to the case be 
fore the Court, or (2) the United States of 
America specially agrees to jurisdiction; and 
Provided further, that this declaration shall re 
main in force for a period of five years and 
thereafter until the expiration of six months after 
notice may be given to terminate this declaration 
Done at Washington this fourteenth day of 
August 1946. 


Provided, shall not apply to 


which the parties 


which 


Harry S. Truman 


2. See Hudson, Permanent Court of 
tional Justice, 1920-1942, chap. 21 


Interna 
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MANLEY O. HUDSON 


ognition of compulsory jurisdiction,* 
and to make such recognition obli- 
gatory for every party to the revised 


Statute. That disposition did not 


prevail at San Francisco largely be- 


cause of the opposition of the United 
States and the Soviet Union, neither 
of which had become a party to the 
1920 Statute. 

Long Standing Attitude 

of the Senate 

United States 
reluctance of 


the was 
the the 
\merican Delegation was due to a 


Insofar as 
concerned, 
long-standing Senate tradition‘ 
which, over a period of forty years, 
had prevented our keeping abreast 
with other nations of the world—a 
tradition to the effect that the United 
States would not undertake any obli- 
gation to arbitrate or adjudicate our 
international disputes unless there 
should be as to each particular dis- 
pute a special agreement advised and 


consented to by the Senate by two- 


thirds vote. 


3. Article 36 of the 1920 Statute provided 

The jurisdiction of the Court comprises all 
cases whith the parties refer to it and all matters 
specially provided for in treaties and conventions 
in force. 

‘The Members of the League of Nations and the 
states mentioned in the Annex to the Covenant 
may, either when signing or ratifying the Protoco 
to which the present Statute is adjoined, or at a 
later moment, declare that they recognize as com 
pulsory ipso facto and without special agreement 
in relation to any other Member or state accept 
ing the same obligation, the jurisdiction of the 
Court in all or any of the classes of legal disputes 
concerning: 

(a) the interpretation of a treaty; 

(b) any question of international law; 

(c) the existence of any fact which, if estab 
lished, would constitute a breach of an in- 
ternational obligation 

(d) the nature or extent 
made for the breacn 
obligation 


e reparation to be 


of an_ international 


The declaration referred to above may be 
made unconditionally or on condition of reciproci 
ty on the part of several or certain Members or 
states, or for a certain time 

‘In the event of a dispute as to whether the 
Court has jurisdiction, the matter shall be settled 
by the decision of the Court.”’ 


The World Court 


The result was that in the revised 
Statute of 1945 no 
taken to register the progress made 


step could be 
curing twenty-four years, and the 
1920 text of Article 36 of the Court’s 
Statute was continued without sub- 
stantial alteration on this point. 
Fortunately, the Declarations which 
had previously been made by a num- 
ber of states under that earlier text 
were still in force in 1945, and they 


were continued in force.” 





Inaction in the Senate 


When Charte1 


debate in the Senate, the 


the came up tor 
Adminis 
tration leaders were unwilling to 
complicate the situation by propos- 
the 
jurisdiction. Yet the lead was taken 
on July 28, 1945, by Senator Wayne 


L.. Morse, who sought “to keep faith 


ing an acceptance of Court's 


with the Charter” by proposing a 
recommendation by the Senate that 
the President should make a Declara- 
tion by which the United States in 
exercise of the option would accept 


the Court’s compulsory jurisdiction 


in the terms of Article 36 of the 
Statute.® 

Without the support of Senate 
leaders, the Morse Resolution re- 


mained buried for almost a year in 
the Senate Committee on Foreign 
Relations. 


4. This was admitted by Senator Vandenberg 
in 91 Congressional Record, page 8247 (July 27, 
1945). 

5. On August 1, 1946, the Declarations in force 
were those of Australia, Brazil, Canada, Colom 
bia, Dominican Repoblic, Great Britain, Haiti, In 
dia, Iran, Netherlands, New Zea 
land, Nicaragua, Norway, Panama, EI Salvador 
South Africa, Uruguay, and (possibly) Argentina 

6. Originally S. Res. 160. With the aid of his 
advisers, Senator Morse revised the text of his 
Resolution; and the revised text was introduced in 
the Senate with additional sponsors, as S. Res 
196, on November 28, 1945. A similar text was 
embodied in a Resolution (H.J. Res. 291) 
duced in the House of Representatives by Mr 
Herter on December 17, 1945. Whereas the Morse 
resolution required a two-thirds vote in the Sen 
ate, the Herter resolution would have required 
but a majority vote in the two Houses of Con 
yress. A precedent for such action was set in 1934, 
two Houses adopted a resolution avu- 
thorizing the President to accept membership in 
the International Labor Organization, and it is to 
be noted that the Constitution of that Organiza 
tion conferred a measure of compulsory jurisdic 
tion on the Permanent Court. Senator Connally 
said in the Senate on July 31 that he had a ‘‘pre- 
dilection’’ that the matter could ‘‘very properly be 
acted upon by both the Senate and the House.’ 
92 Congressional Record, page 10698.) 


Luxemburg, 


intro 


when the 
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An Avalanche of Insistence 


Meanwhile, an avalanche of insist- 
ence on the adoption of the Resolu- 
tion poured in on the Senate, and 
after some months The President and 
the Secretary of State gave somewhat 
desultory expressions of their 
approval. On July 11, 12 and 15, 
1946, public hearings were held by 
a sub-committee of the Senate’s Com- 
mittee on Foreign Relations.? They 
revealed a wide support of the Morse 
Resolution, led by the American Bat 
the 
ciety of International Law. 


Association and American So 

On the principle involved there 
was no opposition. On specific fea- 
tures of the Resolution, some varying 
opinions were voiced before the sub- 
criticism 


committee. A clarifying 


was made, in the light of experience 


under the Statute, by Lawrence 
Preuss, and a memorandum was 
presented by John Foster Dulles 


which ignored that experience.® 


A Report Unanimously Favorable 


On July 17 and 24 the sub-committee 
rendered reports to the full Com- 
mittee on Foreign Relations, and on 
the latter date the Committee voted 
unanimously to recommend favor- 
able action on the Resolution. In its 
Report of July 25,9 the Committee 
stated that “the ultimate purpose of 
the Resolution is to lead to general 
world-wide acceptance of the juris- 
diction of the International Court of 
Justice in legal cases. The accomplish- 
ment of this result would, in a sub- 
stantial international 


sense, place 


relations on a legal basis. . .” 

Following a plea by Senator Morse 
on July 31,'° the Resolution was 
considered by the Senate in execu- 
tive session on August 1-2.1! Apart 
from the contributions by Senator 
Morse and Senator Thomas, the end- 
of-the-session debate in August was 
not in high key, and it certainly was 
not up to the standards of the best 
traditions of the Senate. 


Text of the Resolution As Reported 


\s reported to the Senate by the 
Committee, the Resolution read as 
follows: 
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Resolved (two-thirds of the Sen- 
ators present concurring therein), That 
the Senate advise and consent to the 
deposit by The President of the United 
States with the Secretary-General of 
The United Nations of a Declaration 
under Paragraph 2 of Article 36 of the 
Statute of the International Court of 
Justice recognizing as compulsory ipso 
facto and without special agreement, 
in relation to any other state accept- 
ing the same obligation, the jurisdic- 
tion of the International Court of 
Justice in all legal disputes hereafter 
arising concerning— 

a. the interpretation of a treaty; 

b. any question of international 

law; 

c. the existence of any fact which, 
if established, would constitute a 
breach of an international obli- 
gation; 

d. the nature or extent of the repa- 
ration to be made for the breach 
of an international obligation. 

Provided, That such a Declaration 
should not apply to— 

a. disputes the solution of which 
the parties shall entrust to other 
tribunals by virtue of agreements 
already in existence or which 
may be concluded in the future; 
or 

b. disputes with regard to matters 
which are essentially within the 
domestic jurisdiction of the 
United States, 

Provided further, That such Decla- 
ration should remain in force for a 
period of five years and thereafter 
until the expiration of six months 
after notice may be given to terminate 
the Declaration. 
Sub-paragraph (a) of 


the first 


proviso in this resolution followed 


7. Hearings before a Subcommittee of the 
Committee on Foreign Relations, U. S. Senate, 
79th Congress, 2d Session, on S. Res. 196. 

8. In view of the fact that the Dulles memo- 
randum figured prominently in the Senate debate, 
its six points are commented upon: (1) That the 
jurisdiction to be recognized should not apply to 
advisory opinions. The Committee's report in- 
dicated that this point was without substance. 
(2) That compulsory jurisdiction should be reci- 
procal. This is clearly provided in Article 36(2), 
but the suggestion led to the unfortunate Vanden- 
berg addition. (3) That prior agreement should be 
reached in certain cases on the applicable law. 
This led to the proposed Millikin amendment which 
fortunately was defeated. (4) The reference to do- 
mestic jurisdiction was inconclusively put, but it 
encouraged the unfortunate Connally amendment. 
5) This point and Point (6) had already been met 
in the Morse resolution. 

On August 2, Senator Vandenberg made to the 
Senate a ‘'statement regarding the attitude of 
Mr. Dulles,"" in which he said: ‘'l specifically 
asked him whether he desired them [his sugges- 
tions] to be put in the form of amendment, if 
necessary, and his reply was that he did not con- 
sider them of that importance, and that his inter- 
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language in Article 95 of the Charter 
United Nations, and the 
significant Sub-paragraph (b) fol- 
lowed language in Article 2 (7) of 
the Charter. 


Questions Debated in the Senate 
The debate in the Senate was chiefly 
concerned with three questions: 

(1) Who should decide that a 
the 
domestic jurisdiction of the United 
States? 

(2) Should disputes arising under 
multilateral treaties be specially 
dealt with? And 

(3) Should prior agreement be 
required in some cases on the law 
to be applied? 

The first question touched a sensi- 
tive nerve in some Senate circles. Dis 
putes concerning domestic matters 
gave rise to American apprehensions 
when the Covenant of the League of 
Nations was drafted in 1919,!* with 
the result that article 15 concerning 
the Council’s handling of disputes 
provided that 

If the dispute between the parties is 
claimed by one of them, and is found 
by the Council, to arise out of a mat- 
ter which by international law is solely 
within the domestic jurisdiction of 
that party, the Council shall so report, 
and shall make no recommendation as 
to its settlement.13 


matter is essentially within 


Reservations As To 
‘Domestic Jurisdiction” 


[his text inspired a provision in 


est was in having the Resolution adopted substan- 
tially in its original form."' 92 Congressional 
Record, page 10845. 

Senator Thomas told the Senate ‘‘out of fair- 
ness to Mr. Dulles, the Committee, and all of us 
concerned, that other rather substantial interna- 
tional lawyers appeared before the committee and 
did not find the same thing to be feared that Mr. 
Dulles found.'' He mentioned the Assistant Secre- 
tary of State, the Legal Adviser of the Department 
of State, Mr. George A. Finch, Mr. Philip C. Jes 
sup, Mr. Pitman B. Potter, Mr. Lawrence Preuss, 
and Miss Helen Dwight Reid, all of whom had ap- 
peared at the hearing, and said ‘‘they did not 
share the views which Mr. Dulles expressed."’ 

9. Report No. 1835, 79th Congress, 2d Session. 
The report is reprinted in 92 Congressional Rec- 
ord, pages 10850-10853. 

10. 92 Congressional Record, page 10678. For 
the debate on procedure, see pages 10697-10701. 

11. Ibid., pages 10753-10758, 10760-10765, 
10767-10768, 10828-10841, 10842-10850. 

12. 1 Miller, Drafting of the Covenant, pages 
276, 322. An American reservation on this point 
was later proposed in the Senate. 

13. The provision was interpreted by the Per- 
manent Court in the Tunis and Morocco Nationali- 
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\rticle 39 of the Geneva General 
\ct of 1928 which listed among pos- 
ible reservations to be made by 

ceding states “disputes concerning 
juestions which by international law 
ire solely within the domestic juris- 
liction of states.” It was doubtless 
in consequence of this latter provi- 
sion that some of the subsequent 
Declarations recognizing the compul- 
sory jurisdiction of the Permanent 
Court made a similar exception. ‘The 
British Declaration of September 19, 
1929, recognized the Court's jurisdic- 
tion over certain disputes “other 
than disputes with-regard to 
questions which by international law 
fall 


diction of the United Kingdom.” 


exclusively within the  juris- 


Other states followed this lead,!4 and 


} 
ul 


1e same exception found place in 
their Declarations. 

In these cases, however, the Dec- 
larations were subject to the provi- 
the Statute 


that “In the event of a dispute as to 


sion in Article 36 of 
whether the Court has jurisdiction, 
the matter shall be settled by the 
decision of the Court.” 


The Retrogressive 
Formula of the Charter 


formula 
drafting Article 2 (7) of the Charter 
of The United Nations, reading as 


\ new was adopted in 


follows: 


Nothing contained in the present 
Charter shall authorize The United 
Nations to intervene in matters which 
are essentially within the 
jurisdiction of any state or shall re- 
quire the Members to submit such mat- 
ters to settlement under the present 
Charter; but this principle shall not 
prejudice the application of enforce- 


domestic 


ment measures under Chapter VII. 

marks a distinct retro- 
Unlike that in the 
Covenant, and unlike the previous 


This text 


gression. 


Declarations accepting the Perma- 
nent Court’s jurisdiction, it provides 
no competent forum for the deter- 
mination of the question whether 
the 


a matter is essentially within 


domestic jurisdiction of any state. Yet 
it is to be noted that Article 2 (7) of 
the Charter places no limitation on 
Article 


Declarations made under 


36(2) of the Statute. 


In view of this history, it seemed 
inevitable that the American Decla- 
ration should make some reference 
to domestic jurisdiction.!® Senator 
Morse’s first Resolution dealt with 
this point by excepting “disputes 
with regard to questions which by 
fall 
within the jurisdiction of the United 
States.” His 
brought this text 


international law exclusively 


revised Resolution 
into conformity 
with the Charter language, and ex- 
cepted “disputes with regard to 
matters which are essentially within 
the domestic the 
United States.” Under either text, it 
the Court to 


jurisdiction of 


would have been foi 
say what was essentially within our 
domestic jurisdiction. 


The Question Before 

the Sub-Committee 

In the hearings before the Senate 
sub-committee, Senator Austin raised 
the question as to who should take 
this latter decision, suggesting to 
amend the Morse Resolution so that 
it would exclude “disputes which are 
held by the United States to be with 
regard to matters which are essenti- 
ally within” its domestic jurisdiction. 
In behalf of this amendment, Senator 


Austin stated confusedly: “Other- 
wise, I foresee the conflict that 
naturally would arise over such 


questions as immigration, the inter- 
pretation of a treaty for example 
with respect to the immigration of 
orientals.”16 If there were a treaty, 
then the subject would pro tanto be 
removed from domestic jurisdiction. 
Surprisingly, however, Senator 
Austin’s language was accepted at 
the time by Senator Morse, though 
he later retracted his acceptance in 
the course of the Senate debate.'* 
The 


“that a reservation of the right of 


Senate Committee decided 


ty Decrees Case (1923) Series B, No. 4; 1 Hudson, 
World Court Reports, page 143, in which the 
Court said: ‘‘The question whether a certain mat- 
ter is or is not solely within the jurisdiction of a 
state is an essentially relative question; it depends 
upon the development of international relations." 

14. Albania, Argentina, Australia, Brazil, Cana- 
da, Egypt, India, Iran, Iraq, New Zealand, Po- 
land, Rumania, South Africc: and Yugoslavia. 

15. Even apart from Article 2(7) of the Char- 
ter, the language of Article 36(2) of the Statute 
does not include disputes concerning matters 
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decision as to what are matters 
essentially within domestic jurisdic- 
the 


purposes which it is hoped to achieve 


tion would tend to defeat 
by means of the proposed Dec laration 
as well as the purpose of Article 36, 
paragraphs 2 and 6, of the Statute of 
the Court.” 


The Connally Amendment 
on the Floor 


the floor of the 


Senate, Senator Connally proposed 


In the debate on 


the following text for the second sub- 
paragraph of the first provisv in the 
Resolution (as reported) : 
(b) disputes with regard to matters 
which are essentially within the domes- 
tic jurisdiction of the United States, 
as determined by the United States. 
\fter referring to disputes concern- 
ing immigration, tariffs, the naviga- 
tion of the Panama Canal, and the 
tolls the 


“Tam 


regulation of through 
Panama Canal, he declared:!8 
in favor of The United Nations, but 
I am also for the United States of 
America. I do not want to surrender 
the sovereignty or 
the United States 


the prestige of 
with respect to 
any question which may be merely 
domestic in character, and contained 
the boundaries of Re- 
Such a trenchant outlook 
always falls on willing ears in the 


within this 


public.” 
Senate, and it readily forecloses 
further ser‘ous consideration. 
The 
9 


accepted by 51 votes to 12 


Connally amendment was 


The Amendment and The Charter 


The question arose in the Senate 
as to the consistency of this amend- 
the text of the Statute; 


ment with 


more particularly, its consistency 


Yet 


in view of past practice, there can be 


with Paragraph 6 of Article 36. 


which are essentially within the domestic jurisdic 
tion of any state. So that if a Declaration were 
silent on the subject, such disputes would not be 
within the jurisdiction accepted; it would be for 
the Court to say, however, whether a dispute has 
that character. 

16. Hearings, page 36. 

17. ‘‘After making a thorough and complete 
study of the matter | reached an opposite con 
clusion.’ 92 Congressional Record, page 1083? 


18. 92 Congressional Record, page 10840 
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little doubt that unde 


Article 36, 
Paragraph 2, a state may make ex- 
ceptions to the jurisdiction which it 
recognizes;'!® and while the amend- 
ment is not in the spirit of Paragraph 
6 of Article 36, it seems difficult to 
maintain that it constitutes a viola- 
tion of that provision. It is still for 
the Court to decide upon the juris- 
diction conferred by the American 
Declaration, though it will have to 
say that no jurisdiction exists when 
the United States, or the state against 
which the United States may be 
proceeding, has determined that a 
matter is within its domestic 


jurisdiction. 


Hence, the Connally amendment 
has the effect of greatly narrowing 
the jurisdiction recognized by the 
United States. It not only prevents 
the Court from exercising jurisdic- 
tion under the Declaration where 


the United States as respondent 


determines that a matter Is essenti 
ally within its domestic jurisdiction. 
It also prevents the Court from 
exercising that jurisdiction in a case 
in Which the United States is a com- 
plainant and where the respondent 
determines that the subject-matter is 
essentially within tts jurisdiction. 
For the exclusion works both ways.?° 
The amendment does not mean, 
however, that in its exercise of juris- 
diction under a special agreement 
io which the United States is a party 
or under a compromissory clause in 


a treaty to which the United States 


s a party, the Court is prevented 
from dealing with matters which the 
United States may contend to be 
essentially within its domestic juris- 


diction. 


Possible Effects on Other Declarations 


\part from the serious limitation on 
the jurisdiction recognized by the 
United States, the Connally amend- 
ment seems unfortunate because it 
may be repeated in future Declara- 
tions made by other states. In the 
past, no state has imposed a compa- 
rable limitation in a Declaration rec- 
ognizing compulsory jurisdiction. In 
this connection, however, there is a 


ereat tendency for states to imitate, 
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and if in the future other states put 
into their Declarations, exclusions 
such as this adopted by the United 
States, the Court’s compulsory juris 
diction may be so greatly restricted 
that it will cease to be a foundation 
stone of the international law of the 


he Connally 


future. ‘T amendment 
therefore places in jeopardy the great 
eain made since 1921 under the text 


of Article 36. 


Disputes Under Multilateral Treaties 


(2) On the 


arising under multilateral treaties, 


subject of disputes 
an addition to the Resolution was 
made by the Senate which may also 
have unfortunate consequences. 

In what seems to have been a 
jumble of ideas, the Dulles memo- 
randum raised this question before 
the sub-committee by the statement 
that oftentimes “disputes, particular- 
ly under multilateral conventions, 
vive rise to the same issue as against 
more than one other nation. Since 
the Court Statute uses the singulaa 
‘any other state’, it might be desir- 
able to make clear that there is no 
compulsory obligation to submit to 
the Court merely because one of 
several parties to such dispute is 
similarly bound, the others not hav- 
ing bound themselves to become 
parties before the Court. . ."7! 

The published documents do not 
indicate that this matter was ex- 
plored at the hearings before the 
sub-committee. he Committee sug- 
gested that Mr. Dulles’ objection 
might be met by adding the following 
to the exclusions from the jurisdic- 
tion accepted: 

c. disputes arising under a multi- 

lateral treaty, unless (1) all parties to 

the treaty affected by the decision are 
also parties to the case before the 


19. This was expressly declared by the Fifth 
Assembly of the League of Nations in 1924, and 
by the Ninth Assembly in 1928. 

20. Only the ‘‘common ground"’ of the par- 
ties’ declarations will be the basis for jurisdiction. 
See Hudson, Permanent Court of International Jus- 
tice, 1920-1942, page 466. 

21. Hearings, page 44. 

22. On the exclusion in arbitration treaties of 
disputes which involve the interests of third par- 
ties, see Hudson, International Tribunals (1944), 
page 97 






Court, or (2) the United States spe 
cially agrees to jurisdiction. 

Phe drafting of this provision shows 

a confusion of thought; for if the 


United States specially agrees to 
jurisdiction, the special agreement 
would constitute the basis for the 
Court’s exercise of jurisdiction and 
there would be no question of apply- 


ing the Declaration. 


The Vandenberg Amendment 


On the suggestion of Senato1 
Vandenberg, the foregoing text was 
added to the Resolution in the 
Senate, without demur and without 
a vote.** 

Mr. Francis O. Wilcox? — has 
attempted to explain that “a narrow 
interpretation” of the Vandenberg 
would 


addition undoubtedly go 


g 
“beyond the intent of the Senate.” 
Even if the “intent of the Senate” 
could be shown—and the published 
documents rather indicate that the 
Senate had no clear intent in this 
connection—it seems doubt- 
ful whether the International Court 
would pay any regard to it in con- 
siruing the President’s Declaration, 
in the event of a contest concerning 
the jurisdiction conferred. 

Some elasticity in the provision 
may be sought in the phrase “parties 
to the treaty affected by the deci- 
sion”. Does this mean that the treaty 
should be affected, or that the part- 
ies to the treaty should be affected, 
by the decision?*4 If the former, then 
the exclusion would clearly require 
every party to the treaty affected to 
be before the Court as a party to the 
case. If the latter, when would a 
party to the treaty be affected?** 
Only if it were a party to the case 
or an intervener would the decision 

(Continued on page 895) 


23. Mr. Wilcox, who is Head International Re- 
lations Analyst in the Library of Congress, served 
as assistant to the Senate Committee on Foreign 
Relations throughout the consideration of this 
matter. The quotation is from his article in 40 
American Journal of International Law (October, 
1946). 

24. Mr. Wilcox seems to think the latter; and 
he wishes to interpret ‘‘affected’’ to mean ‘‘di 
rectly affected’’ or ‘legally affected.’ 

25. It is clearly for the Court to decide this 
auestion in any dispute as to its jurisdiction un- 
der the American Declaration. 
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The Association Medal: 


Carl McFarland Receives the 1946 Award 


* An act of justice was done by the 
one of its 
the 
justice, law, human rights, and the 


\ssociation as to many 


tireless workers in cause of 
restoration and maintenance of ow 


form of government, when the 
Bar Association Medal 
bestowed on Carl McFarland, 
of Washington, D. C., the indefati- 


vable lawyer who has led and guided 


\merican 


Was 


the perfecting and enactment of the 
bill 


Administrative 


\ssociation’s which this 
the 


cedure Act. 


year 
became Pro- 

Since this Medal, which is token 
of the Association’s highest honor, is 
awarded for conspicuous services in 
behalf of 
and justice during the year or cul- 


American jurisprudence 


minating in the year, the bestowal 
appropriately took place at the As- 

Annual 
City on 


Dinner, in 
October 30. 
Eloquent remarks in presentation 


sociation’s 
\tlantic 


were made by Former Attorney Gen- 
eral Homer S. Cummings, who had 
been selected for the post because of 
his long association and _ close 
friendship with the recipient, as well 
as his own championship of the 
cause in which Carl McFarland has 
worked so long and brilliantly. He 
put in proper perspective the im- 
work, to lawyers 


portance of this 


and the public. 
“The 
At. & 2 


Administrative Procedure 


great charter of fun- 
damentals of law, justice, and fair- 
ness, as to the agencies”, Mr. Cum- 


mings declared. “On it new meas- 


ures 


arises. 


not be frittered away.” 


must be 
Meanwhile the 


builded 


as the need 


gains must 


In accepting the award, Mr. Mc- 


Farland 





said, 


with 


characteristic 


modesty, that he took it “for all 
those who have worked so long and 
well. This puts the golden seal ol 
approval on what they did.” One of 


the most distinguished audiences in 


CARL McFARLAND 
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Carl McFarland 


Association history acclaimed the 
award. 

This is the second time = Carl 
McFarland has 


honor from the Association. In 1934, 


received a_ high 


he was the first winner of the Erskine 
M. Ross k SSay 
then was ‘Administrative Agencies 


Prize. His subject 
in Government and the effect there- 
on of Constitutional Limitations”. 
He has been Chairman of the Com- 
mittee on Administrative Law four 
times since 1941 and then became the 
first Chairman of the new Section on 
Administrative Law. 

Born in Washington State in 1904 
and educated at the University of 


Montana, he served under Mr. Cum- 


mings in the Department of Justice 
and was the Assistant Attorney Gen- 
eral from 1937 to 1939 and was one 
of the “minority” members of The 
Attorney General’s Committee on 
Administrative Procedure. He re- 
signed in 1939 to practice law in 
the District of Columbia. 

The list of 
Medal, which is a galaxy of those 


recipients of the 


who have rendered great services to 
\merican jurisprudence in its varied 
and changing forms, is as follows: 
1929 Samuel Williston 
1930 Elihu Root , 
1931 Oliver Wendell Holmes 
1932 John Henry Wigmore 
1934 George Woodward Wickersham 





1938 Herbert Harley 

1939 Edgar Bronson Tolman 

1940 Roscoe Pound 

1941 George Wharton Pepper 

1942 Charles Evans Hughes 

1943 John J. Parker 

1944 Hatton W. Sumners 

1946 Carl McFarland 

The 1945 volume of the Annual 
Survey of American Law, prepared 
by the New York University School 
of Law, of which Arthur T. Van- 
derbilt is Dean, was dedicated to 
Mr. McFarland, in like recognition 
of his conspicuous services to Amer- 
This 
bestowal was made at a dinner at 
the Lotus Club in New York City on 
September 19, 1946. 


ican jurisprudence in 1945. 


Progress Toward Peace and Justice Through Law 


® ‘The International Court of Justice 
is now established as one of the 
principal organs of The United Na- 
tions and is potentially one of the 
greatest of international institutions. 
It is given a clearly defined role in 
the process of pacific settlement, 
namely, that of deciding disputes of 
a legal character which states submit 
to it. The Court has a second and 
even greater function. It stands as 
the institutional symbol of the rule 
of law in international relations. 

Progress is being made through 
increasing acceptances of the Court's 
jurisdiction under Paragraph 2 of 
Article 36 of the Statute of the Court. 
By accepting compulsory jurisdic- 
tion over justiciable disputes the na- 
tions give practical recognition to 
the principle of the supremacy of law. 
[ am proud that the United States 
has been among the first to accept 
the compulsory jurisdiction of the 
present Court. 

Progress is also being made by 
widening the scope of matters which 
may be deemed legal and limiting 
the questions regarded as_ political 
and non-justiciable. This is being 
accomplished through the _ willing- 
ness of states to accept solutions 
based on law and to co-operate in 
the development of peaceful judicial 


procedures which can assure that the 
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law will be based on justice and 
equity. 

The Charter of The United Na- 
tions and the constitutions of the 
specialized agencies form a network 
of legal obligations which guide and 
regulate the dealings of states with 
each other and the actions of the 
international community. 

By Article 13 the General Assembly 
is specifically charged with the task 
of initiating studies and making rec- 
ommendations for the further de- 
velopment of international law. But 
the establishment of standards of 
justice and equity for the interna- 
tional community is the concern of 
all the organs and related agencies 
of The United Nations. Every rec- 
ommendation that is ratified by the 
member governments as a convention 
agreement or treaty becomes part of 
the law of nations . 

We would not have today the 
laws and the institutions of The 
United Nations without the unani- 
mous agreement of the great powers 
and the general agreement of all 
nations. We must continue that 
unity. 

As they stand, these laws and in- 
stitutions offer in their entirety far 
greater possibilities for the establish- 
ment of a just and lasting peace than 


humanity has ever known before. . . 

The Charter and the institutions 
of The United Nations reflect the 
greatest common denominator of 
agreement now realizable in a world 
of sovereign states, with differences 
in ideology, political and economic 
svstems and cultural and social tradi- 
tions. 

Science and technology are uniting 
the world as it has never been united 
before. Fears and suspicions must 
not continue to divide the peoples 
of the world. We must use the insti- 
United 
Nations to banish these fears and sus- 


tutions and laws of The 


picions. So far as we succeed in doing 
this we shall succeed in creating a 
world society and a world rule of 
law in which the veto will wither 
away. 

This may take a long time. But 
there is no short cut, no magic for- 
mula, by which we can escape the 
price of peace. 

Only by frequent recurrence to 
fundamental principles will we give 
to the Charter a living spirit in the 
moral sense of nations and of the 
human race. 

—Warren R. Austin, of Vermont, Ameri- 
can Delegate to the Security Council, 
before the General Assembly of The 
United Nations on October 30. 
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International Law: 


American Lawyers Can Aid Its Development 


. 


by Dr. Ivan Kerno, of Czechoslovakia + Assistant Secretary-General of The United Nations 





DR. IVAN KERNO 


® I feel it a great honor to be pres- 
ent here at the dinner of the 69th 
\nnual Meeting of the American 
Bar Association. I have already had 
the pleasure of knowing and work- 
ing with some of your most eminent 
colleagues comprising the Special 
Committee of the American Bar As- 
sociation for the Organization of the 
Nations for Peace and Law. On that 
occasion, I expressed my gratitude at 
the interest exhibited by American 
lawyers in the work of The United 
Nations, and I welcome this oppor- 
tunity to extend my thanks to all 


the members of the American Bat 


\ssociation. 


When I was invited to take charge 
of the Legal Department of The 
United Nations, I accepted with the 
realization that the job which lay 
ahead would be a difficult one. When 
it was decided that the seat of The 
United Nations was to be in the 
United States, I had great hopes that 
the long and proud record of the 
United States in the fields of inter- 
national law and international rela- 
tions would assure me of the cooper- 
ation of eminent jurists and private 
law bodies in this country. 

Let me say that I have not been 
disappointed. From New York to 
Bar 
and groups of American lawyers 


California, local Associations 
have shown an eager desire to know 
more about the legal work of The 
United Nations and to offer their 
services whenever possible. How- 
ever, I think I can say that the privi- 


lege you have extended me of ad- 
dressing this gathering tonight has 
been the most heart-warming evi- 
dence of this spirit of cooperation 
which I have witnessed to date. 


Law Work of The United Nations 


I would like to utilize this oppor- 
tunity to tell you a little about the 
nature of the work which we are 
attempting to perform in the Legal 
Department of The United Nations. 

Firstly, I would like to say that 
the Legal Department should not 
be conceived of as a law office. 
Rather, its functions are advisory 
and consultative in nature. It is the 
primary responsibility of the Legal 
Department to supply the Secre- 
tariat and delegations upon their 
request, with authoritative opinions 
on legal questions. Advisors from the 
Legal Department attend all meet- 





® An auspicious feature of the Association's Annual Dinner, as elsewhere reported, 


was the welcomed presence of distinguished lawyers from several countries in The 


United Nations. Their spokesman was the distinguished head of the Legal Section of 


the Secretariat. He spoke with great earnestness of the progressive development of 


international law and of the role of non-governmental organizations of lawyers in 


the tasks ahead. He was given an ovation by the great audience, which included 


many who had been privileged to know him during the San Francisco Conference 


and at Lake Success. A sketch of Dr. Kerno’s career was in our June, 1946, issue 


(32 A.B.A.J. 354). 
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ings of the principal organs of ‘The 
United Nations, and it is their job 
to see to it that the decisions and 
resolutions emanating from these 
bodies are in conformity with the 
Charter. 

In other fields where The United 
Nations concerned 


itself has been 


with negotiations involving both 
public and private law matters, the 
Legal Department has been called 
upon to play an important role in 
such projects. The most striking ex- 
ample of this work is the new draft 
of the Convention to be concluded 
with the United States concerning 
the legal status of the permanent 
The 
tions. Other examples of this work 


headquarters of United Na- 
are to be found in the General Con- 
vention on privileges and immuni- 
ties, which is open to accession to all 
the Members of The United Nations, 
as well as in special Conventions ne- 
eotiated with several Member and 
non-Member States. 


The Registry of Treaties 


Che Legal Department has also been 
charged with, and has already un- 
dertaken the fulfillment of, the 
task of registering 


agreements entered into by any ol 


international 


its Members, and, in this respect, has 
resumed the valuable job performed 
bv the League of Nations. 
“Of larger scope and of even greater 
importance, is the new role unde 
taken by The United Nations in pro- 
moting the welfare of all peoples. 
Phe concept of human rights and 
fundamental freedoms did not con 
stitute a part of the League system. 
But the nations represented at San 
Francisco, taking cognizance of the 
fact that hunger, social unrest and 
economic depression are the breed 
ing grounds of war, has sought to 
up-root by international action these 
basic causes of international conflict. 
As lawyers, I do not need to im- 
difficult task 
which such an undertaking repre- 


press upon you the 
sents from the legal point of view. 
Not only will it be necessary to em 
bark upon a careful and elaborate 
program of research into the muni 
ipal law of all nations, but the del- 
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icate task of instituting an effective 
system of controls without violating 
the jealously guarded prerogatives of 
domestic jurisdiction must also be 
worked out. 


International Law and 

Its Added Importance 

As you are all aware, The United 
Nations is, under the Charter, 
charged with the duty of encourag- 
ing the development of international 
law and its codification. Among 
many of the peoples who have just 
emerged from this terrible war, there 
exists a certain cynicism regarding 
the efficiency of international law. 
We know, however, that the insti- 
tution of the rule of law among na- 
tions is an immediate necessity il 
states are to be saved from interna- 
tional chaos and anarchy. The ter- 
rible destructiveness of the new weap- 
ons of war which are today avail- 
able to mankind make this absolutely 
imperative. In our present world, 
where oceans and continents may be 
spanned in a single day, no one na- 
tion can say that what it does con- 
cerns only itself and does not affect 
the interests of others. Under such 
circumstances, the role of interna- 
tional law in governing the actions 
of states becomes more important 
than ever; and in the absence of a 
world legislature, it is, according to 
the Charter, the task of The United 
Nations to promote its progressive 
development and codification. 

The scope of the task which I have 
outlined to you may seem to be a 
very vast one and the possibility o! 
realization remote, but two events 
which have taken place only recently 
have served to convince me that the 
world is ready to make a start in the 
direction of rule by law. 

The first of these is the significant 
judgment handed down at Nurem- 
berg. Here we have witnessed a cleat 
example of the way in which inter- 
national law progresses. 

Ihe second notable instance of the 
renewed importance of international 
law is the fact that on the agenda of 
the present session of the General 
\ssembly there has been placed, at 
the request of the United States, an 


item relating to the carly implemen 
tation of those provisions in th: 
Charter dealing with the progres 
sive development of international! 
law and its codification. It is indeed 
significant that the General Assem 
bly, at this time when other matters 
of more immediate 


concern must 


claim its energies and attention 
should regard the initiation of the 
machinery for developing and codify 
ing international law as one of its 
primary tasks. 

I cannot say as yet what concret 
proposals will emerge from the dis 
cussions which will take place, but 
I can say this—that whatever they 
will be, The United Nations cannot, 
and will not, merely pick up th 
threads where the old League of Na 
tions left off. More than a decade 
and a half has passed since the 
League made its first step towards th 
codification of international law, at 
the Hague Conference of 1930. Since 
that time, profound changes have 
come our way, and have left us with 
the necessity of conceiving the prob- 
lem from a new and fresh approach. 

To codify the universally accepted 
is merely to perform the obvious. 
but that would be neither in the 
spirit nor the letter of the Charter. 
Primary emphasis must be laid upon 
the words “progressive develop 
ment’, and it is in that direction that 
we should strive. 


The Task Will Be Achieved 


It is by no mere coincidence that 
this item was placed upon the agenda 
of the General Assembly at the re- 
quest of the United States, and that 
I have tonight the privilege of ad 
dressing this distinguished gathering 
of American lawyers. Both circum 
stances are evidence of American in 
terest in strengthening and develop 
ing the rule of law among nations 

With your help and your coope: 
ation, I feel certain that The United 
Nations will succeed in achieving a 
task which may well, at first glance, 
seem impossible. 

Sut, to borrow a slogan which was 
born during the war: “The difficult 
we will do immediately; the impos 


sible will take a little longer.” 
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The United Nations: 


“Where Are We Heading’ 


in American Policy and Opinion? 


by Reginald Heber Smith + of the Massachusetts Bar 


® In reviewing Sumner Welles’ latest book, Reginald Heber Smith of the Massa- 


chusetts Bar summarizes and quotes many parts of Mr. Welles’ trenchant expositions 


which come to grips with reality as to the foreign policy of the United States as to 


peace, justice and law. The prevalence of agitation for “world government now’ is 


viewed as dividing and weakening the support for The United Nations, as aligning the 


Nations in ‘two worlds''—not “‘one'’—and as creating schisms which might lead to 


World War Ill. Mr. Welles is blunt and incisive as to the challenge of Communistic 


infiltrations. Mr. Smith's review places emphasis on the gradual ascendancy of law 


and adjudication as preferable to political diplomacy as the dependable substitute 


for force. 





® America is greatly indebted to 
Sumner Welles. His strong patriot- 
ism and his inner conviction that the 
world can learn to achieve peace and 
security have overcome whatever 
sense of acute personal disappoint- 
ment may remain from the abrupt 
termination of his career in our De- 
partment of State. Accordingly, he is 
viving us all the benefit of his wide 
experience and of his continuing 
study of affairs as they transpire. He 
moves rapidly, so that his books are 
\irtually contemporaneous with the 
events he records, analyzes and ap- 
praises. Using his unusually large 


lund of knowledge as a springboard, 


WHERE ARE WE HEADING? By Sum- 
ner Welles. New York and London: Harper 
Srothers. October, 19416. $3.00. Pages 390 


and index. 





he does not hesitate to criticize what 
has been done or to state emphat- 
ically what in his judgment must be 
done in the future. 

No one who is trying to unde 
stand world problems can afford to 
miss his books. ‘Too many persons 
do deny themselves this insight, for 
two plain reasons: 

The first is an obvious gap, really 
a chasm, in his historical narrative. 
He deals at length and without gloves 
with the present Secretary of State, 
Mr. Byrnes, but he never mentions 
Cordell Hull. The reasons are loyalty 
or protocol or something that we 
must just accept. 

The second is the feeling that Mr. 
Welles is aggrieved and therefore 
bitter. It is true that he knows how 
to dip his pen in acid. If he does so 






at all, it is not by preference but from 
a feeling of compulsion if he is to tell 
straight what he believes he sees 
clearly. 

At the very beginning he writes 
(page 1): “Yet those who like myself 
believe that the ultimate end of man 
is good rather than evil must see 
those lost Opportunities not as a 
cause for futile regret, but rather as 
an impelling reason for redoubled 
effort.” 

\ccording to my personal diction 
ary, that is an excellent definition of 
a practical optimist. 


The Control of Atomic Energy 


On the greatest immediate issue con- 
fronting humanity—the control of 
atomic energy—he says: “The Lilien- 
thal report . had been the most 
constructive step taken by the United 
States Government prior to the ap- 
pointment of The United Nations 
Commission. Its analysis of the fun- 
damental issues was clear and con- 


vincing. It offered practical solu- 
age 348). 
(Fag 


“The proposals submitted to The 


tions. 


United Nations Commission by Mr. 
3aruch in the name of the United 
States were even more highly con- 
structive. (Page 349) . 

“The attitude represented by the 
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American proposal was wholly en- 
lightened. It was also practical. It 
reflected a common-sense undertak- 
ing which could bring about an effec- 
tive international control of atomic 


energy.” (Page 350) . 


Timing of the 
American Proposal 


jut, he argues, our timing could 
not have been worse. Just as The 
United Nations Organization had to 
be forged in the heat of war to avoid 
what happened at Versailles, so 
atomic energy could have been put 
under international control if we had 
Mr. 


that Russia would have assented had 


acted at once. Welles believes 
we made our proposals before Hiro- 
shima. 

As an illustration of the mine of 
the 


Welles adds something 


factual material contained in 
book, Mr. 
(which I have not seen elsewhere) to 
the bizarre story of why Hitler, whose 
scientists discovered the secret of nu- 
clear fission but dismally failed to 
understand or utilize it by making 
atomic bombs and thus winning the 
war. The British Intelligence Service 
located the factories that could proc- 
that 


and 


information 
Allied 


bombers proceeded methodically to 


ess uranium, got 


out of Germany, the 


blow up every such plant. 
“World Government Now’"’ 
Is Impracticable 


In dealing with those who espouse 
“World Federation Now”, Mr. Welles 
hits straight from the shoulder: 

“If we were living in a world where 
the mere announcement of a desir- 
able objective was sufficient to assure 
its achievement, every intelligent 
man and woman would enthusiasti- 
cally support such objectives as those 
set forth by Mr. Emery Reves and by 
But un- 
fortunately the world of today is of a 


his associates and followers. 


wholly different character. The basic 
defect in the appeals for world gov- 
ernment now being made by Mr. 
Reves, Justice Owen J. Roberts, Mr. 
Humber and many others of the 
same school is the fact that no form 


of world government can today be 
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the Soviet 


States will 


which both 
the United 


created in 
Union and 
take part. 
“The Soviet government has re- 
peatedly and officially declared not 
that it 
world government but also that an 


only opposes any form of 


international organization such as 
Ihe United Nations, to prove success- 
ful, must depend, at least during its 
initial period, upon the domination 
of all the rest of the world by the 
three major powers. There is no evi- 
dence which can lead an objective 
observer of American public opinion 
to believe that any considerable num- 
ber, let alone a majority, of the peo- 
ple would support the entrance of 
the United States into a federal world 
government which subjects the deter- 
mination of American security and of 
American foreign policy to any such 
legislative 
body as that envisioned by most of 


form of federal world 


these schemes. (Page 46). 
Dangers of War Lurk 
in the Agitation 


“Another school of these 


nents of World Government now has, 


propo- 


however, an additional motive be- 
hind its appeals which should be 
carefully noted and which must be as 
carefully analyzed. 

“This motive can be most clearly 
seen in some of the addresses on be- 
half of world government made with- 
in recent months by Justice Roberts. 
Justice Roberts frankly states that he 
recognizes that if a world govern- 
ment is to be immediately consti- 
tuted, there are in fact ‘people who 
feel that they are not able to join’. 
Justice Roberts makes no effort to 
conceal who these ‘people’ are. ‘The 
‘people’ in question are the Russians. 
He and his followers, consequently, 
that the world government 
which he envisions should immedi- 
ately be organized ‘to represent us 
and all the other people in legisla- 
ting for the common welfare’ but, 
more particularly, for ‘defense’. If 
such a world government were set up, 
excluding the Soviet Union, can it 
for a moment be assumed that the 


urge 


Soviet government and its satellite 
states would not immediately regard 
it as an alliance directed agains! 
them? Would they not be more firm 
that the 
Western world is engaged in a cap 


ly convinced than ever 


italistic conspiracy against Soviet 
Communism, and, what is more im 
portant, embark without delay upon 
whatever methods the Kremlin might 
consider best designed ‘to insure Sov 
iet ‘security’ and its own defense: 

“Could there be any more effective 
method than that proposed by Justic« 
Roberts to bring about a prompt 
crystallization of the world into two 
major spheres of influence, each 
armed to the teeth and each fever- 
ishly preparing for a new and atomic 


war? 


Undermining The United Nations 
ls Perilous 


“The most deplorable effect created 
by the advocates of World Govern- 
ment now comes through their ability 
to undermine the faith of many here 
in the United States in the capacity 
of The United Nations to serve the 
cause of world peace and thereby to 
weaken popular support for the new 
international organization. Unques- 
tionably, many like myself believe 
that the ultimate objective of The 
United Nations should be the attain- 
ment of some form of federal world 
government wherein peoples, rather 
than governments, can have a direct 
and controlling influence. It is our 
hope that, as The United Nations 
becomes stronger, as political and so- 
cial progress gathers momentum, and 
as the capacity of governments and 
of peoples to work together toward 
their common objectives becomes 
more firmly established, the initial 
Charter of The United Nations may 
be continuously amended so as to 
bring about that kind of truly dem- 
ocratic international organization 
now seen through a glass darkly. But 
of no one thing am I more firmly 
convinced than that, if The United 
Nations Charter were today to be 
scrapped and the effort to be made to 
bring about a general international 
agreement upon aworld government, 
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cmanity would secure neither world 
vernment nor anything other than 
aos.” (Italics mine.) 


To Weaken 
The United Nations 
Might Lead to War 


lo use the terse form of language 
iployed (to prove the Opposite) by 
\ir. Reves: 

The United Nations Organization 
) the first step on the road to peace— 
The United Na- 
tions Organization is to block the only 


lo undermine 


road to peace— 

If the proponents of World Feder- 
ation Now could have their way now 
we will have World War III inevi- 
tably and as soon as Russian scientists 
conquer the final secrets of atomic 
weapon manufacture. The best esti- 
mates now say within three years. 
Chat is 1949. And the clock is ticking. 

With equal courage Mr. Welles 
faces the burning issue—can democ- 
racy and communism exist side by 


side in one world?—and declares: 


Communism and 
Democracy Can 
Exist in ‘“One World” 


“T happen to come from a stock that 
for three hundred years was rooted in 
New England. I have always be- 
lieved that the highest form of demo- 
cratic freedom that civilization has 
yet given to society was to be found 
in New England before the Indus- 
trial Revolution transformed her 
earlier economy. By inheritance and 
by personal convictions it would be 
impossible for me to support a sys- 
tem in which the individual is sub- 
ordinate to the state. Communism is 
the denial of individualism, and is 
consequently the antithesis of the 
democratic system upon which our 
\merican policy has been developed. 
Communism could never be accept- 


able to more than a handful of 
\mericans. 
“Yet I also believe that Soviet 


Russia represents one of the greatest 
attempts to attain human betterment 
that the world has ever known, and 


that society in every part of the earth 
will eventually be profoundly affect- 
ed by it. It was forged out of such 
suffering as the Western peoples have 
never dreamed of. In a quarter of a 
century it has given health, educa- 
tion, economic security and the hope 
of happiness to one hundred and 
eighty millions of human beings who 
had previously known only misery. 
It has not only created a new social 
structure out of the ruins of a bar- 
baric feudalism, it has, within a short 
the 
agricultural economy of an entire 


generation, changed medieval 


continent into an economy of ad- 


vanced industrialism.” (Page 373). 


Christianity and Atheism 


Are at War 

He is more disturbed by the issue 
-can Christianity and atheism co- 
exist in one world? He does not 


equivocate about the premise: 

“The founders of Soviet Commu- 
nism attempted to deny not only the 
Divinity, but also the soul of man.” 
(Page 375). 

Yet 


down, is not as simple as appears on 


this issue, which will never 


the surface. It is not white versus 
black, or God Satan. 
child the principle of the Crusades is 


versus To a 
obviously the only possible principle. 
The ‘sepulchre of Christ must be 
rescued from the infidel. To a mature 
mind, Islam is not without a case of 
substantial merit. Thus: 

“The democracies of the West are 
too prone to underestimate the re- 
ligious force of the fanaticism which 
Communism 
373). (Italics 


such ideals of Soviet 


can inspire.” (Page 


mine). 


The Replacement 
Of Judge Hudson 
Is Deplored 


Lawyers all over the world will wel- 
come the candor of Mr. Welles’ blunt 
statement: 

“It was in the highest degree re- 
grettable in the case of the United 
States that the American Government 
permitted the replacement of Judge 
Manley O. Hudson, who had served 





The United Nations 


for long years with outstanding dis- 


tinction as a member of the old 
World Court.” (Page 51). 

From the lawyers’ standpoint, the 
that Mr. 


Welles thinks of peace as something 


limitation of the book is 
to be secured almost exclusively by 
diplomats using diplomacy as the 
means, whereas growing numbers ol 
men are convinced that peace will 
best be secured by judges and lawyers 
using law as the means. Mr. Walter 
Lippmann, for example, thinks the 
development of international law (if 
we lawyers can bring it about) is fat 
more important than the acrimo- 
nious debates in the Security Council 
that make the headlines. ‘To him, the 
convocation of the General Assembly 
is an occasion to remind us of “the 
faith which The United 


ideal and 


Nations embodies, the organs ol 
conciliation which it provides, and 
the body of universal law and custom 
of which it is the guardian and can 


(New York Herald 
Tribune, October 22, 1916; page 25). 


be the creator.” 


(Italics mine) . 


In the Index to Mr. Welles book, 


the words “Law”, ‘International 


Law’, or “Justice” cannot be found. 


Unity in America’s 
Foreign Policy 


Mr. Welles Mr. 
absolute good faith and sincerity, but 


concedes Byrnes’ 


in most other respects is highly criti- 
Many 
many European leaders, are coming 


cal. people, and especially 
to the conviction that what is more 
important than any provision that 
can be written into any peace treaty 
is just exactly Mr. Byrnes’ transpar- 
ent honesty, which coupled with the 
equal honesty of Senator Connally 
and Senator Vandenberg, is proving 
to the world that after two wars the 
\merican people have learned then 
lesson, that this time they are not 
withdrawing, and that if a majo: 
injustice is perpetrated contrary to 
international law anywhere in the 
world, the United States will invoke 
the authority of The United Nations 
and will support that Organization 


with all the power at its command. 
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War's Aftermath in Law 


The Annual Address 


of the President of the Association 


by Willis Smith + of the North Carolina Bar 





WILLIS SMITH 


® Throughout all ages of recorded 
history, the monster enemy of man- 
kind has been war. The question 
may well be asked whether or not any 
of the innumerable conflicts between 
man and man have ever produced 
any beneficial results. History un- 
mistakably shows that most of such 
conflicts have been without justifica- 
tion, if that is to be measured by good 
accomplished for any part of human- 
itv—participants or others. 
However, here and there on the 
world’s stage some human conflicts 
have brought forth beneficial and 


lasting results for the good of man- 


ig 


kind. It is to such conflicts as have 
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led to changes and reforms in the 
concept of rule by law that I address 
you today. Sometimes far greater re- 
sults have accrued than were an 
ticipated. What then has been war’s 
aftermath in law? 

We may dismiss many of the wars 
of history as being without any real 
significance or contribution to civill- 
vation. Such were the dynastic 
quarrels that came to be known as 
the Hundred Years War, and that 
ravaged the continent of Europe 
from 1337 to 1453. France suffered 
desolation and misery, and England 
fared little better. Quite the same 
view may be taken of the Thirty 
Years War of 1618 to 1648, when 
Europe was again laid waste because 
Frederick wished the throne olf 
sohemia. That struggle ended with 
one-fourth of the German popula- 
tion destroyed and a third of the 
cultivated lands devastated. 


Norman Conquest of England 


Prior to 1066, when William the 
Conqueror landed on English soil 
and defeated and killed King Harold 
in the Battle of Hastings, efforts of 
kings or feudal lords to rule had 
brought forth numerous conflicts in 
practically all parts of Europe as 
well as in the East. They had been 
largely of a personal or religious 
nature and without much, if any, 
effect upon law. In England ther 
were already trials by ordeal, and 
some semblance of what might be 
called a developing jurisprudence. 
This development may quite cor- 
rectly be said to have received a 
great impetus as a result of the 
Norman Conquest. William was an 
extraordinary man in more ways 
than one. His feat of transporting 
2500 horses and 5000 men across the 
English Channel for battle demon- 








® In accordance with the Association's immemorial custom and the mandate of its 


organic law, the Annual Address of its President was delivered at the opening session 


of the Assembly on October 28 in Atlantic City. Appropriately, its theme was the 


impacts of the recurring wars upon the law and legal institutions of the countries 


involved and, latterly, upon the growth of world law for the prevention of war and 


the causes of war. President Willis Smith made an earnest appeal that American 


lawyers should do their part in advancing now the supremacy of law among 


the Nations. 
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strated one type of his ability. His 
policy, immediately after the Battle 
of Hastings, of impressing his new 
subjects with the idea that he was 
lawfully their ruler and the rightful 
successor of Edward the Confessor, 
showed quite another. His legal 
issumptions may have been faulty 
ind his reasoning fallacious, but 
there was the ingredient of ingeni- 
ousness that apparently enabled him 
with a straight face to tell his story 
to the then people of England. I 
loubt that they would fall for it now. 

Upon his assumption of power he 
began reforms of one kind or an- 
other. Not the least were those that 
led toward recognition and improve- 
ment of law and its administration. 
William proclaimed that he _ rec- 
ognized and would observe the “law 
of the land,”” whatever that may have 
meant at that time—probably the 
ancient customs of the people. Al- 
though the Anglo-Saxon laws were 
sketchy and disconnected, he rec- 
ognized them for what they were 
worth, and set about systematizing 
them into what we might call a 
codification. 

Prior to that there had been no 
such men of legal training as the 
Roman jurisconsults. In this con- 
nection it is interesting to note that 
William revived the study and con- 
sideration of Roman law and the 
Corpus Juris of Justinian. To be 
sure there was some resentment, and 
this extended also to the location of 
the Inns of Court between West- 
minster Palace and the Cathedral. 
I shall not here consider William’s 
development of feudalism and the 
land tenure system as that, of course, 
had more than legal implications. 

In the development of law that was 
proceeding, the administration of 
justice became the function of the 
crown or state after a long and bitter 
struggle. There had been a large 
degree of power in the Church 
Courts and their activities had be- 
come of great and grave importance 
to the people by reason of the extent 
of their jurisdiction. This was the 
foundation of a bitter fight, and 
royal jurisdiction won its way by 


reason of the ability of the men who 
organized it. 

The Normans who acted, or prac- 
ticed as we may say, as lawyers, were 
able men with great administrative 
ability, and emulated to a large ex- 
tent their leader. Their energy and 
enthusiasm in their activities were 
abundant—although not always as 
altruistic men, but rather frequently 
for their own ends. They undoubted- 
ly adopted much from the pre-Nor- 
man procedure to their own practice, 
even though that adoption and de- 
velopment was slow. 


After the conquest there developed 
a jury of accusation and a sort of 
formal presentment instead of the 
ancient “hue and cry.” After the 
disuse of the Ordeal of Water there 
was introduced the modern method 
of jury trial. And this indeed is one 
of the outstanding achievements of 
the English people under the im- 
petus of the Conquest. The Norman, 
as one historian says, had a “fondness 
for law, legal forms, legal processes 
which had ever been characteristic 
of the people. If the Norman was a 
born soldier, he was also a born law- 
yer.” The Norman Conquest of 
England indeed had more far reach- 
ing results than the Norman Con- 
quest of Sicily. 


Magna Charta and King 
John's War With France 


The next 150 years of English history 
witnessed many conflicts for England 
and the other peoples of Europe. 
King John engaged in a war that led 
to his loss of Normandy and his de- 
feat by Philip Augustus in 1204. Ten 
years later his against 
France ended in defeat. His prestige 
was destroyed, and these events con- 
stituted “the prelude to Magna 
Carta,” as the great historian Trevel- 


coalition 


yan puts it. 

The Barons at Runnymede saw 
their chance, and in arms extorted 
the great Charter from King John. 
They were themselves a class con- 
scious group who acted from selfish 
motives. Yes, they were selfish and 
maybe “‘a little group of wilful men.” 
But you know the story of Magna 
Carta. The demands that produced 
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it were of a practical sort and far 
more limited actually than is gen- 
erally realized today. The Barons 
were interested in their own class and 
kind rather than in the more or less 
despised villein. 

The result of their activities was 
more sweeping because they did not 
foresee just where their acts were 
leading and_ the 
rights and liberties that would even- 
tually accrue to all England. They 
had intended to have the benefits of 
the Charter flow to themselves, the 


uncontemplated 


clergy, and the freemen who had as- 
sisted them. They had no idea or 
indeed intention that Clause 39 
would require a trial by jury for the 
lowest villein. The implications of 
those immortal words, “no freeman 
shall be taken or imprisoned or dis- 
seised or exiled or in any way 
destroyed—except by the lawful 
judgment of his peers or the law of 
the land” were not comprehended by 
them. 

The Barons had not contemplated 
the development of freeman or the 
law of the land. As Trevelyan points 
out, when the Barons secured the 
famous concession with respect to 
“no extraordinary scutage—except 
by common consent of our king- 
dom”, then they were in reality mak- 
ing the first pronouncement of the 
principle of “no taxation without 
representation.” 
other 
misinterpretations if you please, were 
reached; and the parliamentary 
leaders of Coke’s era saw many things 
in the Charter that the framers them- 
selves had not known or intended to 
be there. We remember the rapture 
of Blackstone, Burke, and other great 
Englishmen that later ensued, and 
the many efforts made to use the 
provisions of the Charter and to 
claim its benefits. I am reminded of 
what Robert Browning said to 
Chauncey Depew about his admirers 


Many interpretations, or 


and the organizers of Browning 
Societies in America, who discovered 
meanings in his poems that “had 
never occurred to him and were to 
him an entirely novel view of his 
own productions.” I felt much the 
same way about my old English pro- 
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fessor’s far-reaching interpretation of 
Tennvson’s Eagle. Beyond all doubt 
Magna Carta is the great landmark 
in English and American juris- 
prudence, and of supreme signifi- 
cance to the traditions and history of 


liberty loving people. 


War of 


Revolution 


the American 


Che American Revolution developed 
out of the attitude of the Colonies 
toward England beginning around 


1763. The winning of the Seven- 
Years War with the French meant 
that North America for the most 


part became English-dominated. The 
results of that war, however, did not 
appear particularly manifest to the 
Fnglish Colonies along the Atlantic 
Seaboard. They did not feel that they 
should be called upon to make con- 
tributions to England to the extent 
that the English deemed their just 
due from the Colonies. And so the 
Colonies came to think of the Acts 
of Parliament in which they were 
not represented as acts of tyranny. 
They regarded with dissatisfaction 
the Sugar Act of 1764, the Stamp Act 
Acts of 
1767. In fact. they had fixed in their 


of 1765, and the Townsend 


minds firmly the principle that the 
English Parliament had no right to 
levy taxes upon the Colonies. 

I he 
produced, as we know, great changes 


outcome of the Revolution 


in the political and economic for- 


tunes of both England and_ the 
Colonies. At the same time it pro 
duced a great contribution to law 


and the science of government. The 
idea that a people could adopt an 
instrument called a written Constitu 
tion that would be the basis of consti- 
tutional law was new in history, and 
gave to the Colonies an opportunity 
to demonstrate that liberty under 
law could develop and flourish if 
and when there was a proper check 
and control under law upon the 
activities of their rulers 

the American Revo 


lution meant that most of the North 


Furthermore, 


American Continent would be gov 
erned by law developed in England, 
and having as its great strength and 
reservoir the English Common Law. 
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If the French had succeeded in their 
war, then the Colonies might have 
become subjects of the French. If 
the English had failed, prior to the 
the 
Dutch from New Amsterdam, then 


Revolution, to have ousted 
the system of law in America could 
The 


were 


have been vastly different. 


framers of our government 
prescient men who saw the value of 
a written constitution and the inter- 
pretations thereof which would come 
to be the constitutional law of Ameri- 
ca. They saw, too, the value of the 
adoption of the Common Law of 
England as a control, so to speak, of 
their rulers, and the heritage thereof 
to English-speaking people. ‘They 
foresaw how to avoid tyrannies that 
had once prevailed in England and 
the methods of protecting the citi- 
zens’ personal rights against any im- 
proper exercise of power by their own 
government. Liberty and freedom 
under law might have come to the 
American Colonies without the Revo- 
lution; it did come as a result; and 
there can hardly be doubt that our 
liberty and freedom have been much 
greater, and the developments of our 
law much more far reaching, by rea- 
son of the timely results of the Ameri- 
can Revolution. As might have been 
expected there were some untoward 
instances such as Shays’ Rebellion, 
which sought to prevent the work of 
the Courts in some particulars. Even 
then the full import of the Revolu- 
tion was unknown. 

The guns that spoke at Lexington 

Knew not that God was planning then 

[he trumpet word of Jefferson 

To bugle forth the rights of men. 


Effects of the French 
Revolution 


The National Convention in France, 
following the Reign of Terror in 1793- 
1794, when Marie Antoinette, Dan- 
ton, and Robespierre were guillo- 
tined, brought reforms among which 
was a single code of laws and the Con- 
stitution of 1795. Quickly thereafter 
Napoleon came upon the scene, and 
in 1799 as a result of power growing 
out of his military successes, he cre- 
ated a new Constitution and pro- 
claimed himself the First Consul of 


the Republic. The cry of the French 
for “Liberty, Equality and Fratern- 
ity” represented a great ferment in 
the minds of the French people. To 
them liberty meant a guarantee of 
the personal rights of the individual 
as set forth in the Declaration of the 
Rights of Man. It meant the right of 
private property; of protection under 
law. Equality meant to them the 
abrogation of the special privileges 
that had existed, and equality of men 
before the law. 

Napoleon provided for equal rights 
under the law, for justice and oppor- 
tunity and the abrogation of pri- 
vilege. In the political field he al- 
lowed no such privileges or oppor- 
tunities for his subjects. The Code 
Napoleon was the work of the Na- 
tional constituted 
both a civil code and a code of civil 


Convention and 
and criminal procedure. It was based 
upon the principles of equality and 
justice and became the foundation 
of French Law. It was transplanted 
to many countries that were subju- 
gated by Napoleon, and was indeed 
so well done that it served its purpose 
not only in France but in many other 
nations of Europe as well. It was 
brought to the American Continent 
and adopted by some States and na- 
tions as a model for their basic law. 
Napoleon suffered political reverses 
and passed into eclipse, but his fore- 
sight and wisdom in producing the 
Code Napoleon was indeed a master 
stroke in the production of an en- 
lightened and properly organized sys- 
tem of law, which would hardly have 
been anticipated as a product of the 
blood scourge of his own wars of 


aggression. 


War Between 
The States—1861-65 


This war began to determine the 
political rights of some of the States 
to secede. But within the recognition 
of everyone was the basic question of 
whether human slavery should be 
any longer permitted on the North 
\merican When the 
sword had settled the political issues, 


Continent. 


then began the period of reconstruc- 
tion that brought such turmoil and 
dissension. Out of this situation came 


eal 
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ie development of that part of our 
asic law which produced the Four- 
centh Amendment. Everyone knows 
that 
mendment was to safeguard and 


hat the prime objective of 


uarantee the political and legal 
rights of the then new class of citizens 
the emancipated colored race. 
(heir freedom and all other rights, 
political and legal, were to be pre- 
served against any type of unfavor- 
ible State legislation—or action as 
well. 

The language of this amendment 
was general, and it required but a 
short space of time for all types of 
citizens to see its potential applica- 
tion to many situations that had un- 
doubtedly not been contemplated. 
‘Due process of law” and “equal 
protection of the laws” became shib- 
boleths that seemed to be applied in 
many cases not contemplated at the 
iime of its adoption to protect the 
legal rights of all kinds of interests; 
sometimes maybe in devious and du- 
bious ways. Indeed it brought forth 
many interpretations and some mis- 
interpretations, even as the general 
language of Magna Charta had done 
two and a half centuries before in 
England. Every type of interest has 
sought the sanctity of its protecting 
arm. The reports of cases where it 
has been invoked are too familiar 
to lawyers to be further mentioned. 
We find this war, fought over the 
questions of slavery and_ secession, 
producing a mass of law, that was 
undreamed of by those who inspired 
and conducted that war. Those who 
began agitation after the Dred Scott 
decision had no idea of the extent 
of their proposed reform. The exten- 
sion of the legal principle of the 
Fourteenth Amendment into its later 
and ramifications was 


many un- 


dreamed of. 


To them that wept and cursed Bull 
Run. 

What was it but despair and shame? 

Who saw behind the cloud the sun? 

Who knew that God was in the flame? 


Had not defeat upon defeat, 

Disaster on disaster come, 

The slave’s emancipated feet 

Had never marched behind the drum. 


Results in Law of World War | 


Memories of most of us are replete 
with the reasons that led up to World 
War I. We remember the suffering 
and the horror of its activities; and 
finally when peace had come, the 
hopes entertained that the lessons of 
that war would not have been learned 
in vain. There was the trust that in 
the field of international law a great 
and forward step would be taken 
that would henceforth tend to protect 
the civilized people of the world 
from a further and more terrible 
conflict by the application of law 
and legal principles. Plans were made 
for concerted action by the peoples 
of the civilized world acting through 
an organization which came to be 
called the League of Nations. 
There can be no doubt but that 
the League was conceived in the 
minds of the best men of the earth, 
who somehow hoped and believed 
that it could be made to function 
successfully in preserving order and 
furthering the cause of law through- 
out the civilized world. It had been 
desired and expected that the activ- 
ities of the World Court would tend 
the causes of 
feel 


strongly than ever before that law 


friction and 


that 


to allay 


wars; men would more 
was the antidote for war; that recog- 
nition of world law would tend to 
relieve mankind from the crushing 
burden of each generation's prepara- 
tion for struggles that could produce 
no good but enormous harm. It 
had been hoped that international 
relations would be improved far be- 
yond anything that had yet been 
known in recorded history, and that 
they would develop a cooperation by 
the nations that would bring about 
peace under law, so sought by the 


had 
hoped that the price of bloodshed 


best in humankind. It been 
and of sorrow paid in that war would 
produce such results as would pre- 
vent future and more hideous catas- 
trophes of the same sort. We know 
the story of that struggle and of the 
imperfections that developed in the 
plan of a rule by law instead of force. 
Today, we appreciate what the world 








might have been spared had it been 
governed by the rule of law enforced 
the the 


world. There would have been fewer 


upon aggressor nations of 


“rendezvous with death.” 


That the proposed rule by law, in 
spite of the imperfections of the 
League of Nations, achieved some 
beneficial results cannot be doubted, 
even though the second World War 
provided more horror and destruc- 
tion than ever before experienced 
in human history. The time is yet too 
short for us correctly to appraise the 
full impact of World War I on the 
legal systems of the world. 


We seem now on the threshold, or 
even a little beyond, in efforts oace 
more being made to provide for the 
rule of mankind by law and not by 
despotic force, as exhibited through 
blood and murder of the years that 
have just passed. We know of the 
plans that are contemplated for a 
peaceful settlement of disputes in 
accordance with rules of law. May we 
be hopeful that the blind partisan- 
ship, prejudices, motives and selfish- 
ness of the past will not again be 
allowed to the 
surface of the earth, when by a con- 


run rampant over 
cert of action it may be possible to 
the 


who would be aggressors at the ex- 


control by force of law those 


pense of civilization. 


World War Il 
Effects on Law 


and Its 


We do not know yet the full implica- 
tions of law to come from the recent 
struggle for survival. We do have 
a hopeful beginning in the coopera- 
tion of the four great powers in the 
trials of the Nazi promoters of aggres- 
sive war. 

Much has been said and written 
about the Nuremberg Trial. Many 
criticisms have been offered, and 
many there are who cling to the 
old that 


dicate that the instigators and leaders 


ideas would seem to in- 
of a war, who in connection with that 
war performed or allowed to be per- 
formed all manner of depredations 
the human the 


upon body and 
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human spirit, should nevertheless be 
allowed to go free at the conclusion 
of such hostilities, regardless of what 
their efforts may have produced foi 
the common man, in sorrow and 
sacrifice, in pain and anguish. 

I am strongly of the opinion that 
the Nuremberg Trial will focus the 
attention of the common people of 


he virtue of an inter- 


the world on t 
national system of jurisprudence that 
the 


purpose of punishing those guilty 


may be developed for express 
of inhuman atrocities perpetrated in 
the name and time of war. 

We the 
world why and how an orderly trial 


have demonstrated to 
can be conducted even for the most 
guilty and reprehensible; how judg- 
ment after deliberation can be 
reached and executed. We have fixed 
for the future a pattern of interna- 
tional justice under law, and how it 
should be meted out to those who 
forget both the laws of war and the 
laws of God. We have demonstrated 
how the orderly processes of law can 
be made to work even in a Court 
sponsored and conducted by nations 
of different languages and aspira- 
tions. We have brought the world 
along the way of jurisprudence. We 
have shown the application of under- 
lying principles that are not devel- 
oped, but yet those principles which 
have produced law and order among 
civilized man when rightly and prop- 
erly applied. 
World War II 
duced in the Nuremberg Trial alone 


has indeed pro 
a result that can have far-reaching 
effects upon this time and age—effects 
which may be appreciated for ages 
for the 
administration of justice to the Nazi 


to come, not only proper 
defendants, but also for the realiza- 
tion that it may produce in the minds 
of men that law even though its pro 
cesses may sometimes be slow can be 
sure and effective. Let us not be con- 
fused in our thinking nor thwarted 
in our efforts to evolve from such 
principles as have been offered, an 
effective measure of law for the real- 
ization of the rights of men as op- 
posed to the caprice of rulers. Let us 
give the people of the earth, who 
love life and joy something of that 
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protection of law that will yield 
other than a mere thanatopsis. 


Plans for Peace through 
Law not Novel 


It is well for us to bear in mind that 


for more than six centuries there 
have been plans by different sponsors 
for permanent peace under law. We 
remember the plans of Pierre Dubois 
of Normandy who began his work 
in the early part of the 14th Century. 
We recall the proposal for an inter- 
national parliament made by the 
King of Bohemia in the 15th Cen- 
tury. We know of the plan of the 
Chancellor of Burgundy in the early 
part of the 16th Century, which plan, 
according to Erasmus, was prevented 
by those who made profits out of war. 
We know the efforts of Cardinal Wol- 
the activities of Crucé; and Wil- 

Penn; the encouraging 
indications given Henry IV by the 
sovereigns of Europe. We have not 
forgotten the efforts of Grotius and 


sey; 


liam and 


those of Saint-Pierre, and many other 
earnest men. 

Likewise, during the 18th Century 
and again during the 19th, there 
were many projects for world peace 
under law including Rousseau’s “A 
Project for Perpetual Peace,” and 
the efforts of Jeremy Bentham, and 
the various plans that followed in 
the 19th Century. 
these plans to enlist the real support 


The failure of 


of the peoples of the world has been 
tragic in its results. We had hoped 
for greater achievements from The 
Hague conferences and the World 
Court. Possibly those hopes through 
the slow processes of time will yet be 
realized. We know of the American 
League to Enforce Peace, and indeed 
of the innumerable other movements 
that have been begun by altruistic 
and hopeful men. We appreciate to- 
day the tragedy of the failure of the 
League of Nations to provide a rule 
of law. the cries of 
anguish of ten millions of human 


We can hear 


beings who might even today be liv- 


ing and breathing the fresh air of 
liberty had the rulers of the earth 
made effective a rule of law under 
some kind of world organization. 


Perhaps we may now hope that out 
of the tragedy of the last world war 
may come a fuller realization of the 
horrors that have been perpetrated 
and of the untold suffering that has 
been sustained by humankind; and 
that out of this may come such a de- 
termination in the minds and hearts 
of men that the movements now so 
ardently advocated will develop some 
that will 
shackle, if not destroy, the despots 


system of a rule of law 
and protagonists of force; that will 
tend to produce stability and peace 
upon the earth. 

I have no illusion about the diff- 
culties ahead. There are always those 
who desire no law that will curb their 
own activities; who prefer their own 
way to the composite judgment of 
many; to play 
upon the cupidity and emotions of 


who know how 
the common man who always suffers 
most in every struggle. There are 
still some who make a profit out of 
war, or so they think; not merely 
financial profits, but a realization of 
their aims to conquer and rule by 
force. In a world of human frailties, 
of suspicion and distrust, we can only 
hope for a slow process of develop- 
ment that may some day attain the 
desired results. 

Law, we have seen has been devel- 
oped out of war. Law—‘a binding 
rule of action established by author- 
ity with the intent of enforcing jus- 
tice.” Justice, “the principle or prac- 
tice of dealing uprightly and 
equitably with others.” 

As lawyers shall we not go forth 
to battle for justice under law; to 
do our part to save mankind from its 
own destruction; to inculcate in the 
hearts and minds of men the spirit 
of justice; to answer in the affirmative 
that ancient query, “Am I my 
brother’s keeper?” 

America has a destiny, in which 
we as lawyers have a high responsi- 
bility, whether that destiny be mani- 
fest or “unmanifest.” We may say 
for our country: 

I do not know beneath what sky 

Nor on what seas shall be thy fate; 


I only know it shall be high, 
I only know it shall be great. 
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Our American Heritage: 


Freedoms Derived from the English Constitution 


by Harold Hulme « Associate Professor of History, New York University 


HAROLD HULME 


® For six years freedom and tyranny 
were in mortal combat on the four 
faces of the globe. Now freedom is 
victorious. For Americans freedom 
has been the foundation of their ex- 
istence, the essence of their civiliza- 
Indeed, the citizens of the 
United States have been so accus- 
tomed to freedom that they have ac- 
cepted it as their birthright. But let 
us not forget those memorable words 
of Winston Churchill: “We must 
never cease to proclaim in fearless 


tion. 


1. Taken from his speech delivered on March 5, 


1946, at Westminster College, Fulton, Missouri. 
The New York Times, March 6, 1946. 





tones the great principles of freedom 
and the rights of man, which are the 
joint inheritance of the English- 
speaking world and which, through 
Magna Carta, the Bill of Rights, the 
habeas corpus, trial by jury and the 
English common law find their most 
famous expression in the American 
Declaration of Independence.”? 

Do Americans know the origin 
and history of this freedom? Do the 
lawyers upholding the rights of ou 
citizens in the courts of the Nation 
know what lies behind American 
freedom? Most would say that vic- 
tory over Great Britain in the Ameri- 
can Revolution brought freedom to 
these shores. Most would say that 


freedom was made secure by the 


Declaration of Independence, the 
Constitution and the Bill of Rights. 
Superficially they are right. Funda- 
cannot be born in a few fiery years 
mentally they are wrong. Freedom 
of war, and then be recorded in writ- 
ing for the protection of posterity. 
It is a goal for which people struggle 
and fight for centuries. It becomes 
ingrained in their civilization. It is 
understood, cherished, and guarded 
by them. Their institutions bespeak 
it. Their daily life is guided by it. 


American Freedom Is 
Our Way of Life 


What is American freedom? It has 
been called “life, liberty and the 


pursuit of happiness.” It is the Amer 


® Professor Harold Hulme has taught English constitutional and legal history for 


twenty-one years, at New York University. He is a Fellow of the Royal Historical 


Society, and has published two items in two volumes of its Camden Miscellany. 


He is a member of the American and the English Historical Associations, and has 


contributed articles and reviews to the leading American and British historical and 


legal journals. He was born in Cleveland, Ohio in 1898, and was graduated in 


1920 from Western Reserve University, where his father, William Henry Hulme, was 


a beloved Professor of English literature. He was a teaching assistant under Professor 


Wallace Notestein at Cornell University in 1920-22, an instructor at Syracuse Univer- 


sity in 1922-23, and a special student at the University of London, England, in 
1923-25. He won his Ph.D. degree at Cornell in 1925. He has lately completed a 


biography of Sir John Elliot, on which he has been working for sixteen years, which 


included research on the Elliot papers in England in 1933. His present article includes 


some of the results of that research. 
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ican way of life. It is embodied in 
American institutions, laws and cus- 
toms. Many of them have been re- 
corded in the great documentary 
trilogy compiled during the infancy 
of the Nation. But none of them was 
born on this side of the Atlantic 
ocean. They are all English in ori- 
gin. They are all part of the English 
Constitution—that mass of laws, prin- 
ciples, practices and precedents. 

lo relate the history of American 
institutional freedom would necessi- 
tate writing a history of the English 
Constitution. But of the many insti- 
tutions which we prize so highly as 
guardians of liberty and freedom, 
there are four which are considered 
so vital that the loss of one would 
endanger our existence as a free peo- 
ple. They are trial by jury, the writ 
of habeas corpus, representative gov- 
ernment and freedom of speech. 
Though today they are wholly Amer- 
ican, they are also English and based 
solidly in the English Constitution. 
Their history is vaguely understood 
by most enlightened citizens of this 
country. Somehow it is associated 
with Magna Carta, Parliament and 
common law. Let me be specific and 
sketch the origin and development 
of these four pillars of our civiliza- 
tion before they were carried to the 
shores of America. 


History of the Four Pillars 
of American Freedom 


Some eight hundred years ago the 
great legal mind of King Henry II 
took from the Norman conqueror, 
William I, the sworn inquest and 
cast it into the mold of the jury. In 
Roman law the sworn inquest had 
been cradled. Used in the field of 
administration it passed into the 
hands of the Franks, from whom the 
Normans adopted it. The officials of 
William the Conqueror put groups 
of men under oath. From them they 
obtained the economic facts which 
composed his Domesday Book. The 
two immediate successors of William 
I occasionally employed the sworn 
inquest to give evidence in civil suits 
being tried in royal courts. 

There 


archy of the reign of King Stephen, 


followed the feudal an- 
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when the strong pillaged the weak, 
when the will of God was supplanted 
by the might of the sword, when jus- 
tice fled the land. 

Soon after his accession in 1154, 
Henry II began to right the wrongs 
perpetrated during the last two dec- 
ades. Justice must rule again, justice 
emanating from the evidence pre- 
sented by a man’s neighbors under 
oath. In civil law the King widely 
extended the use of the sworn in- 
quest. He applied it to possessory 
actions where twelve men under oath 
were asked to state from their knowl- 
edge which party to a suit had pos- 
sessed a piece of land at a particular 
time. He extended it to proprietary 
actions where the grand assize com- 
posed of twelve sworn men chosen by 
four neighbors decided which of the 
litigants had a better right to the 
parcel of land in dispute. In the 
\ssizes of Clarendon and Northamp- 
ton, King Henry left the civil action 
juries as legacies to his countrymen 
and the world. 

In these great legal documents 
Henrv II left 


Convinced that many a criminal was 


more to posterity. 


escaping justice 
because of his 
power in a com- 
munity, because 
an individual 
was afraid to ac- 
cuse him, the 
King hit upon 
an idea. Let the 
sheriff appoint 
twelve or more 
men of standing 
from a_ locality 
who were to 
state the opin- 
their 
neighbors that 


ion of 


certain men were 
believed to have 
committed 
crimes. The ac- 
cusing jury, the 
prototype of the 
modern grand 
jury, was born. 
But the criminal 
thus accused was 


still brought be- deserves reading. 





fore the bar of heaven to make his 
proof through the ordeals of hot 
water or hot iron. Henry II was 
not satisfied; but his ingenious mind 
could find no substitute. He had 
laid, however, an ineradicable foun- 
dation of the jury system. 

hat it should continue to devel- 
op and thrive was inevitable in an 
England with a substantial mid- 
dle class whose interests were be- 
ing diverted into the channels of 
local government and royal justice. 
From that middle class were taken 
the men who composed the petty or 
trial jury in criminal cases as it grad 
ually evolved from the accusing and 
civil action juries during the thir- 
teenth century. Aided by the pro- 
hibition of the Church in 1215 
whereby the clergy could no longer 
participate in the ordeals and by the 
stern practices of peine forte et 
dure whereby the accused was forced 
through torture to put himself upon 
God and his country, the trial jury 
slowly took shape. 


Evolution of Trial by Jury 


Instead of being chiefly a body of 


‘The Old Issue’’—An Editorial 


All we have of freedom, all we use or know— 

This our fathers bought for us long and long ago. 

Ancient Right unnoticed as the breath we draw— 

Leave to live by no men’s leave, underneath the Law. 

Lance and torch and tumult, steel and grey-goose wing 

Wrenched it, inch and ell and all, slowly from the King. 
® In the poem, the title of which we have used, Kipling was 
writing of Englishmen on the Island. However, his lines express 
with equal accuracy the feelings of the American colonists. On 
the eve of the Revolution their grievance against the mother 
country was that they were denied their rights as Englishmen. 
The thought of separation germinated later and grew slowly. 

This common conception of basic rights largely accounts 
for the fundamental affinity of the English-speaking peoples. 
Thorough knowledge of their origin is essential to a complete 
understanding of our institutions. This is particularly desirable 
today because of the currency of alien ideologies. 

These facts are no doubt commonplace to our readers but 
even by the best informed a refresher now and then is welcome. 
This, Professor Harold Hulme has provided in his article on 
‘Our American Heritage: Freedoms Derived from the English 
Constitution’, which appears in this issue. It is succinct, written 


in the light of the best modern historical scholarship, and well 
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witnesses and only incidentally 
judges of fact the trial jury began to 
place more emphasis on judging facts 
and less on presenting evidence. The 
unanimous verdict began to go hand 
in hand with the voice of the coun- 
try. Witnesses were being distin- 
guished from jurymen. By the mid- 
dle of the fourteenth century the 
essential features of the English trial 
jury had evolved. But the juryman 
was still a witness, and a better jury 
man if he had been a witness. That 
prevented the trial jury of the four- 
teenth through the seventeenth cen- 
tury from being equated with the 
jury of today. 

It must not be forgotten that in 
the fifteenth century the jury system 
nearly foundered on the rock of 
baronial greed and corruption. It 
was saved by drastic action on the 
part of the King’s Council and Star 
Chamber. 

sy the seventeenth century, when 
English institutions began to cross 
the Atlantic ocean, trial by jury was 
so embedded in the civilization of 
Englishmen that it was accepted by 
the colonists in America as part of 
their heritage from the mother coun 
ny? 


Habeas Corpus Crosses the Atlantic 


These colonists brought with them 
another institution which by this 
time had become deeply rooted in 
the legal lore of Englishmen. That 
was the writ of habeas corpus, one 
of the greatest organs for the defence 
of personal liberty ever devised by 
man. John Selden said that it was “the 
highest remedy in the law for any 
man that is imprisoned.” Sir Edward 
Coke declared that its origin was to 
be found in Magna Carta, in Article 
9, which he said guaranteed to all 
due process of the common law. 

But Coke was wrong. The Ar- 
ticle reads: “No freeman shall be 
taken or imprisoned or disseised 01 
exiled or in any way destroyed .. . 
except by the lawful judgment of his 
peers or by the law of the land.”* It 
was the last,words, “per legem terre,” 
which Coke interpreted as due proc- 


ess of law and in which he found the 






germ of the writ of habeas corpus. 
What did the barons and King John 
have in mind when in 1215 they ap- 
proved these words? They believed 
that a man should be tried, it is 
thought, “by the justices of the King 
in cases in which this had become the 
common procedure,” otherwise “by 
the ancient English customary law.’’* 
In such language can be found the 
beginnings, but only the beginnings, 
of due process of the common law as 
it had developed by the seventeenth 
century. But it contains no trace of 
habeas corpus. What then was the 
origin of this writ? 


Writs Which Protected Liberty 


During the Middle Ages the liberty 
of the subject was protected by the 
three writs of de homine replegi- 
ando, mainprize and de odio et atta. 
None of them have any connection 
with the writ of habeas corpus. All 
three had become ineffective as sale- 
guards of that liberty by the close of 
the Middle Ages. 

It was in the reign of Edward I 
that the writ of habeas corpus be 
came known in connection with the 
law of procedure. In the fourteenth 
and fifteenth centuries it was being 
issued in conjunction with writs of 
certiorart or privilege to bring par 
ties from local or franchise courts 
before the courts of common law. 
In the sixteenth century it was being 
similarly employed by the common 
law courts to assert their jurisdiction 
over Chancery, the Court of Re- 
quests, Admiralty, and the Court of 
High Commission. 

Not until the end of the century 
did the writ of habeas corpus become 
an independent writ, independent 
of certiorari or privilege. In its form 
of ad subjiciendum et recipiendum, 
whereby it released a man detained 
on a criminal charge, habeas corpus 
began to gain significance during the 
reign of Queen Elizabeth. In that 
reign the writ was issued to question 
the legality of imprisonment by the 
Council. 

Here we have the beginning of its 
use as a protection of the liberty of 
the subject. Generally speaking, the 
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common law judges under the Tu- 
dors cooperated with the Crown. But 
concurrently with the beginnings of 
a parliamentary opposition unde 
Elizabeth, the common law courts 
made their first protest against arbi- 
trary arrest. It was by means of the 
writ of habeas corpus that the judges 
of these courts protested. But they 
were not sure of themselves. In their 
resolution of 1591 they attempted to 
set the rules applicable to imprison 
ment at the order of the Crown. 
They grudgingly acknowledged the 
sovereign’s power to imprison, but 
they did not like it. By the death of 
Elizabeth the writ of habeas corpus, 
like a bashful lover, was gently plac- 
ing its protecting arm around the 
shoulders of the imprisoned subject. 

When the constitutional struggle 
burst upon the Nation in the reigns 
of the first two Stuarts, the writ of 
habeas corpus soon was in the midst 
of the fray. Now it was greatly 
strengthened by Coke's unhistorical 
interpretation that it was lineally de- 
scended from the loins of Magna 
Carta. Men began to venerate it as 
a paramount defence of human lib 
erty. In 1627 it was tested in the 
crucible of political strife and found 
wanting. Common law judges sub- 
servient to the Crown ruled in Dar 
nel’s case that a jailer on the receipt 
of the writ of habeas corpus did not 
have to give a specific cause for hold 
ing his prisoners in jail. They had 
been committed by special command 
of the King. Prerogative arrest had 
been upheld and ‘Tudor precedents 


supported it. 


Statutory Remedying of Defects 


Little wonder that in 1628 the Com- 


2. This sketch of the development of the jury 
system is based on A. B. White, The Making of the 
English Constitution 449-1485 (New York, 2nd 
edit., 1925), pages 139-170, and W. S. Holdsworth, 
A History of English Law (London, 3rd. edit., 1922), 

312-350. 

3. W. S. McKechnie, Magna Carta (Glasgow 

nd. edit., 1914), page 375 

4. C. H. Mcllwain, Constitutionalism and the 
Changing World (New York, 1939), pages 116, 
124, 125 

5. See Holdsworth, op t., IX, page 113 


for 


Searche's Case and Howel’s Case 
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mons in framing the Petition of 
Right included a complete denial of 
this principle. Arguing that Article 
39 of Magna Carta was the basis of 
freedom of the subject from arbi- 
trary arrest, they asserted in the Peti- 
tion that no freeman was to be im- 
prisoned or detained at His Majesty’s 
special command. In future a spe- 
cific cause of imprisonment must be 
declared on the presentation of the 
writ of habeas corpus. When Charles 
I approved the Petition of Right that 
writ had grown to full maturity. 
Only by trickery could the Crown in 
1629 deprive the seven members of 
Parliament of the benefits of habeas 
corpus. 

In subsequent years obvious de- 
fects in the use and functions of the 
writ appeared. They were remedied 
by the Habeas Corpus Amendment 
Act of 1679. Thus in the seventeenth 
century, that century of American 
colonization, the writ of habeas cor- 
pus secured for Englishmen a guar- 
antee of personal liberty within the 
bounds of common law. Due process 


of law was established.® 


Representative Government Emerges 


In the seventeenth century another 
institution paramount to freedom of 
a people fought its way out of the 
clutches of a King seeking power. It 
was representative government. By 
that is meant Parliament, more par- 
ticularly the House of Commons, ex- 
ercising primary functions of gov- 
ernment. 

Back in the thirteenth century 
the English Parliament was born; 
rather, it evolved out of the feudal 
great council of the King. But it 
was Edward I, taking his cue from 
the rebel assemblies of Simon de 
Montfort and backed by a tradition 
of middle-class service to the Crown, 
who first summoned representatives 
of this class to some of his Parlia- 
ments. Why should he summon the 
knights of the shire and the burgesses 
to attend him and his barons? He 
needed money, he needed a great 
deal of money for his far flung mili- 


tary campaigns. He realized that the 
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middle class of England was much 
wealthier as a class than the barons. 
If properly approached these people 
would assist him more willingly and 
generously than if he taxed them 
arbitrarily. For this reason Edward 
occasionally summoned middle class 
representatives to his financial Par- 
liaments. 


Judicial Work of the Parliaments 


The chief work of the numerous Par- 
liaments in the late thirteenth cen- 
tury, however, was judicial. In this 
the knights and burgesses had no in- 
terest at first. With the opening of 
the fourteenth century, Englishmen 
who intended to present petitions to 
the King in Parliament began to 
realize that their elected representa- 
tives could present these petitions to 
the King, Council and barons, with 
much greater ease than could the 
petitioners themselves. Consequently 
the knights and burgesses were stay- 
ing for judicial sessions after  fi- 
nancial problems had been settled; 
and they were being summoned more 
and more frequently to Parliaments 
whose function was to sit as courts 
of justice. 

From the beginning when these 
middle class representatives first ap- 
peared in Parliament, there was no 
unity or cooperation between the 
knights and burgesses. The knights 
considered themselves as belonging 
to or representing the minor baron- 
age and looked down upon the lowly 
burgesses. But as the two groups be- 
gan to present the petitions of their 
constituents to Parliament, called 
private petitions, it was discovered 
that many contained common griev- 
ances. These grievances did not re- 
quire judicial action of Parliament 
but the executive action of the 
Crown in Parliament. By the end 
of the first quarter of the fourteenth 
century, the knights, seeing the ad- 
vantage of unity in having such com- 
mon grievances redressed, lost their 
scruples against working with the 
burgesses. The result was that com- 
mon petitions’ were presented by the 
knights and burgesses to the King 
and his barons in Parliament. 


House of Commons 
Becomes Predominant 


At about the same time the growing 
need of the Crown for money and its 
demand that Parliament make more 
and heavier grants forced the knights 
to realize that their interests here 
also lay with the burgesses. Coming 
from the same economic stratum of 
society they discovered that by work- 
ing with the burgesses rather than 
with the barons they would have 
greater success in curbing the King’s 
financial demands. For these two 
reasons the knights and burgesses had 
united into the Commons before the 
middle of the fourteenth century. 
They had become an organized body 
with a Speaker at their head who 
could voice their grievances and make 
their financial offer to the King in 
Parliament. 

As the Commons took shape dur- 
ing the first half of the fourteenth 
century, Parliament obtained increas- 
ing control over the purse strings of 
the Crown. In this development the 
Commons slowly gained predomi- 
nance. By the end of the century 
grants of money were made to the 
King by the Commons with the as- 
sent of the Lords. In the ficld of 
taxation the government of England 
had become representative by the 
end of the fourteenth century. 


The Development of Legislation 


In the field of legislation in its 
broader aspects the process was much 
slower. It was through the Com- 
mons’ petitions that grievances were 
introduced. Some of these petitions 
after approval by Parliament and as- 
sent of the Crown became Acts of 
legislation, became statutes of the 
realm. But it was the Crown, fre- 
quently through the medium of Com- 
mons’ petitions, and in the fifteenth 
century through bills, which retained 


(Continued on page 898) 


6. For a history of the writ see Holdsworth, op. 
cit., IX, pages 104-125, and Edward Jenks, *‘The 
Story of the Habeas Corpus"’ in The Law Quarterly 
Review, XVIII, pages 64-77. 


7. Soon to be known as Commons’ petitions. 












ving 
d its 
nore 
ghts 
here 
ning 
n of 
ork- 
han 
lave 
ng’s 
two 
had 
the 
ury. 
ody 
who 
lake 
y in 
dur- 
‘nth 
€as- 
s of 
the 
ymi- 
tury 
the 
» as- 
l of 
and 
the 


its 
uch 
om- 
vere 
ions 
| as- 
; of 
the 
fre- 
om- 
nth 
ned 
398) 


, Op. 
“The 
rterly 





International Law: 





Canadian and American Associations 


Cooperate for Its Development 


® Atlantic City from October 27 to November | was a busy place of conference for 


the jurists and lawyers who are concerning themselves with plans for advancing 


the progressive development of international law and its codification’, under the 


mandate of the Charter of The United Nations. The broadly international character 


of the discussions is attested by its distinguished participants, as reported in this 


article. Meanwhile, in numerous sessions of the Assembly and in Section meetings, 


highly significant addresses were delivered by jurists from several countries, which 


gave background and will in themselves have an influence on the future of interna- 


tional law. For the designated representatives of the Canadian and American Bar 


Associations, an especial task on hand was the planning of the active cooperation 


of the two Associations in this field, to help to mobilize and make specific the opinion 


of the profession and the public in the two countries, in support of law and justice 


as the best assurance of peace and security. Details as to the notable developments 


during the week are given in this article. 





=" In the forefront of many of the 
addresses and discussions, and in 
much of the thinking, at Atlantic 
City, was “the progressive develop- 
ment of international law” and the 
ascendancy of law and justice as the 
best substitute for force and aggres- 
sion. Affirmative action was voted by 
the House of Delegates, and advo- 
cated by Incoming President Car! B. 
Rix, in furtherance of the rule of 
law and the cooperation of the or- 
ganized Bar to that end; and a great 
deal of preparatory planning and 
actual progress was accomplished 
through informal conferences dur- 
ing the week. 

The presence of distinguished ju- 
rists and lawyers, eminent in the field 
of international law, from many 
lands, provided the opportunity for 
these unofficial but important con- 


sultations as to the ways in which the 
non-governmental organizations of 
lawyers and legal scholars in the 
respective countries can engage in 
work which will be of practical as- 
sistance in the fulfillment of Article 
13 of the Charter, by which the Gen- 
eral Assembly of The United Nations 
is directed to encourage and imple- 
ment “the progressive development 
of international law and its codifica- 
tion”. Never before in the Associa- 
tion’s history had it been honored 
by the presence of so many outstand- 
ing jurists and lawyers, from so many 
Nations. 


Distinguished Jurists 
from Many Lands 


From the International Court of 
Justice there were present its dis- 
tinguished President, Dr. J. Gustavo 


Guererro, of San Salvador, sagacious 
veteran of many conferences as to 
international law, the Nestor of the 
work of the Court; Judge John E. 
Read, member of the World Court 
from Canada, experienced in many 
fields of international law and di- 
plomacy; and our own Judge Green 
H. Hackworth, authoritative writer 
on international law, with a long 
background of experience in inter- 
national legal conferences. 

From the General Assembly of 
[The United Nations there came as 
an honor guest President Roberto 
Jimenez, of the vital Committee No. 
6 (Legal), which has the matter in 
charge in first instance for the As- 
sembly. He was warmly greeted as 
a juris-consult of high repute and a 
representative of our sister republics 
on this Continent. 

From the Legal Section of the staff 
of Secretary-General Trygve Lie of 
The United Nations, the spokesman 
was its gifted head, the eloquent Dr. 
Ivan Kerno, of Czechoslovakia, whose 
interest in international law and ad- 
judication has spanned many years 
(32 A.B.A.J. 354). Dr. 
inspiriting plea for international 


Kerno’s 


law and for the help of the organized 
Bar of the Nations is published else- 
where in this issue. When Dr. Kerno 
concluded his address at the Annual 
Dinner, Incoming President Carl B. 
Rix was presented to the great audi- 
ence. Mr. Rix saw the significance of 
what had been so impressively said, 
and devoted his response to an assur- 
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International Law 


ance that the lawvers of America are 
in full accord and will mobilize and 
devote their best efforts to the great 
tasks ahead. 

With Dr. Kerno came the brilliant 
Dr. Yuen-li Liang, 


to many 


also we ll-known 
American lawvers, formerly 
Com 


China’s representative in the 


mittee of Experts, now in charge, 


under Dr. Kerno, of the Secretary- 
General’s bureau which is at work 
as to the development of interna- 


tional law. 


Ihe representation of British ju- 
rists was notable, as it included the 
beloved Sir Norman Birkett, of the 
High Court of Justice; Sir Hartley 
Shawcross, the gifted young Attorney 
General whose eloquent plea for the 
observance of international law fea- 
and M. 
FE. Bathurst, Legal Adviser to Sir Al- 
the 


tured an Assembly session; 


exander Cadogan in Security 


Council, and staunch friend of many 


members of the Association, whose 


meetings he has several times at- 
tended during the war years. AIl- 
though not a lawyer, Lord Inver- 


chapel, the British Ambassador in 
Washington, also honored the Asso- 
ciation with his presence. 

The 
of other American and international 


presence of representatives 
organizations in the field of inter- 
national law enabled broader aspects 
of the ultimate tasks to be taken into 


account. 


The Cooperation of Two 
Great Bar Associations 


\n immediate objective was natu 
rally the advancing of the continued 
the Canadian 


( oopel ation between 


and the American Bar Associations, 
which had been so effective as to the 
World 


Canada 


Court and its statute. From 
for these conferences came 


Honorable E. K. Williams, of 
Winnips Manitoba, 


the 


g, who retired 
last August as President of the Cana- 
dian Association and who succeeded, 
a year ago, Chief Justice Wendell B. 
Farris, of Vancouver, B. C., as Chair- 
man of the Canadian Committee on 
the subject; John Hackett, of Mon- 


treal, P. Q., Dominion Vice President 


of the Canadian Association and 
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long-time member of the Quebec 
Mc- 


Carthy, of Toronto, Ontario, a war- 


House of Commons: and D. L. 


time President of the Canadian Bar 
\ssociation. Messrs. Hackett and Mc- 
Carthy are members of the Canadian 
Mc- 


Ruer, President of the Canadian As- 


Committee. Chief Justice J. C. 


sociation, was kept away from this 
meeting by his judicial duties, but 
he had attended the Conference in 
New York on October 9. 

For the American Bar Association, 
the conferees in Atlantic City were 
Incoming President Carl B. Rix, who 
has been a member of the American 
Committee; William L. Ransom, its 
Chairman; Frederic M. Miller, Reg- 
inald H. Smith. Charles W. Tillett, 
and James L. Shepherd, Jr., of the 
Committee; and Judge Manley O. 
Hudson, who has acted for the Com- 
mittee in consultations in Europe 


and the United States. 
The Canadian Bar Association, at 
its meeting in Winnipeg at the end 
of August, had authorized coopera 
tion with the American Committee. 
Its Resolution further declared: 
That the Bar 
tion declares its desire and readiness 


Canadian Associa- 
to be of whatever assistance it can to 
the agency empowered by the General 
Assembly for the purpose of dealing 
with the question of the codification 
of International Law. 


Unanimous Action by 
the House of Delegates 


On the recommendation of its Spe- 
cial Committee and with the approv- 
al of the Section of International and 
Comparative Law, the House of Dele- 


gates on October 30 adopted unan- 


imously the following Resolution: 


ReEsoivep, That the American Bar 
Association joins with the Canadian 
Bar Association in declaring its desire 
and readiness to be of whatever assist- 
ance it can to the agency empowered 
by the General Assembly of The 
United Nations for the purpose of 
dealing with the progressive develop- 
ment and the statement or codification 
of international law; that the Associa- 
tion authorizes and instructs its Spe- 
cial Committee on Proposals for Inter- 
national Organization to cooperate 
with the Committee of the Canadian 
Bar Association and with other organi 
zations, in behalf of the statement 






strengthening of international 
law as rules to control and govern 
the conduct of Nations and _ their 
relationships; that the Section of In 
ternational and Comparative Law 
shall take part and assist in the work 
so undertaken by the two Associations; 
and that the Association pledges to 
the same end the utilization and active 
help of its other Sections and Com 
mittees with the 
branches of the subject. 


and 


dealing various 


Survey of the Task 
by the Committee 


The unanimous action of the House 
was taken upon the Report of its 
Special Committee, which had ad- 
vised the House: 

The Charter of The United Nations 
Assembly the 
duty of encouraging “the progressive 
development of international law and 
(Article 13, Para 
graph la), The choice of means and 
procedures rests with the General As- 
sembly. Upon the initiative of the 
Government of the United States, this 
provision of the Charter has been 
placed upon the agenda of the Assem- 
bly. 

The task is one in which the coop- 
eration, and perhaps the initiative, of 
non-governmental _ professional 
learned organizations seem likely to be 
needed and welcomed. At this junc- 
ture in world affairs, governments may 
each other 
or commit the many 
difficult questions which, from the 
experience over many years, will arise 
when the statement or codification of 
international law is again undertaken. 
Ihe mobilized legal scholarship of 
all of The United Nations may be able 
to render substantial par- 
ticularly in the early stages of the for- 
midable task. 


places on its General 


its codification” 


and 


not be ready to confront 


themselves, on 


assistance, 


After quoting the Resolution 
adopted by the Canadian Bar Associ- 
ation and referring to the previous 
action of the House on the subject 
(32 A.B.A.J. 485), the Report contin- 
ued: 

Upon the initiative of your Com- 
mittee, consultations have already 
taken place, in Europe and in this 
country, as to the ways in which the 
two great Bar Associations and other 
professional organizations could effec- 
tively help. The active interest and the 
readiness of the two Bar Associations 
have been communicated to the Sec- 
retary-General of The United Nations. 

On October 9 your Committee held 
a conference in New York City with 
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legal representatives of The United 
Nations and the representatives of 
various organizations interested in in- 
ternational law. The Canadian Bar 
\ssociation was represented by its 
President, Chief Justice J. C. McRuer, 
of the High Court of Ontario. The 
interchange of views was most useful. 
\ consensus was arrived at as to 
practicable procedures. The action of 
the General Assembly will determine 
the course to be followed. 


Your Committee wishes to express 
and emphasize to the Association its 
opinion that the tasks ahead, if the 
two Bar Associations have a part in 
them, will be considerable and time- 
consuming. They will require the mo 
bilization and utilization of all of the 
legal scholarship of the two Associa- 
tions, as well as some of their financial 
resources. In the American Bar Asso- 
ciation, the abilities and experience of 
the members of its Section of Inter- 
national and Comparative Law _ will 


need to be made available, and also. pounced as soon as they have been 


the talents and experience of the mem 
bers of various other Sections and 
Committees as to special subjects in 
the field of international law. 

This mobilization and utilization 
of the talents, industry and experience 
of the members of the Association isa  €?rror 


function of organization and super- Senator J. W. deB. Farris, of Van- 


vision which your Committee will couver, B. C.. an esteemed honorary 


undertake to bring about, under the 
direction and leadership of the in- 
coming President. The whole task is 


one of the most important and far of the 
reaching in which the lawyers of North A.B.A.]. 774-75), of which his brother, 


America can engage, for the further- (Chief 
ance of peace and justice through law. 


Through the conferences held in of George H. Montgomery, of Mon- 


Atlantic City between representatives _ treal, 


of the two Committees, a substantial Winnipeg, Manitoba, were incorrect- 
amount of preparatory planning was_ ly given. The address of A. W. 
accomplished. The work projected Rogers, Secretary of the Committee, 
will undoubtedly require several has lately been changed to Box 98, 
years. Definitive plans will be an- Outremont, P. Q. 


formulated and approved. 


Membership of the 
Canadian Committee 


Ihrough a regrettable stenographic 


member of the American Association, 
was omitted from our list of members 


the Chairman in 1945. The initials 


International Law 































in transmission, the name of 


Canadian Bar Committee (32 


Justice Wendell B. Farris, was 


P. Q., and of G. H. Aikins, of 








Announcement . . . of 1947 Essay Contest conducted by American Bar Association pursuant to terms 


of bequest of Judge Erskine M. Ross, Deceased. Information for Contestants 


Subject to be discussed: 














How Can International Legislation Best Be Improved-——By 

Multi-Partite Treaties, or by Giving Powers to the General Amount of Prize: 
Assembly of the United Nations?” ; . 
Eligibility: 

The contest will be 1 ers of the ition in standin Ww ers elected to March 
31, 1947, (except fr 1s winners € th j i s y 1av 

aid their annual dues i s ation i I say e submi 

No essay will be accepted un S COr in ed. Each entryn in > req 1 
assign to the Association all right, title and n r submitted and the copyright thereof. 

An essay shall be restrict r s r ter and ns in r 
following the essay will not be included in tk tation of the numk er words, | 2xcessive documentation in notes may 
be penalized by the judges of the cont ind brevity f expression and ence of iteration or undue prolixity will 
be taken into favorable consideration 

Anyone wishing to enter t I nicate pr y th the Executive etary he Association, wh 
furnish further information and instructions 


1140 N. Dearborn Street 


* Amount 


Time when essay must be submitted: 


Dn or before May 1, 1947. 
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John J. Parker: 


Senior Circuit Judge: Fourth Circuit 


® For our cover portrait and accompanying sketch this month, we come eastward 


and southward from the Tenth Circuit, to the Fourth Circuit and its distinguished 


Senior Circuit Judge, John Johnston Parker, of Charlotte, North Carolina, who in 


October completed twenty-one years of service as a Circuit Judge in the Fourth 


Circuit. During the past year, he has achieved the added distinction of serving as the 


American Alternate Member of the International Military Tribunal at Nuremberg. In 


the course of the following sketch there will be found the signal tribute which Sir 


Norman Birkett, of England, wrote for the Journal concerning the quality and value 


of Judge Parker's services in that august body. 


Our purpose in this series is, as was stated in our first sketch (32 A.B.A.J. 736), 


to acquaint members of the Bar with the personalities, careers and work of the 


Senior Circuit Judges in Circuits other than their own; to give a just measure of 


professional and public recognition and tribute to the jurists who preside over and 


lead these important units of our federal judicial system; and to bring to the attention 


of the Bar, and through them to the public, the fact that despite whatever controversies 


or differences of opinion may exist as to some Courts or judges, the judicial work of 


the eleven United States Courts of Appeals and of the District Courts of the United 


States is being carried on industriously, competently, and withal acceptably, in all 


parts of the United States. 


® One of those experienced jurists 
who, in the widely prevalent opinion 
of American lawyers, should long 
ago have been selected to sit in the 
Nation’s highest Court, is the sub- 
ject of this sketch. Only three judges 
in the United States have served 
longer than he on a federal appellate 
Court. Senior Circuit Judges Evan 
\. Evans and Kimbrough Stone were 
appointed to the Circuit Courts of 
\ppeals, in the Seventh and Eighth 
Circuits, respectively, by President 
Woodrow Wilson. 
Hand was appointed to the Circuit 


Judge Learned 


Court of Appeals for the Second 
Circuit in 1924, by President Calvin 
Coolidge. Parker 


pointed to his present 


Judge was ap- 


Court by 


President Coolidge on October 3, 
1925. He became the Senior Circuit 
Judge of the Fourth Circuit on April 


9, 1931, upon the death of Judge 


856 American Bar Association Journal 


Fdmund Waddell. 

In view of the steadfast and re- 
peatedly-expressed recommendations 
of the organized Bar of America that 
judicial experience, tested impartiali- 
ty and judicial temperament, and 
demonstrated fitness for judicial of- 
fice, should be given great weight in 
the selection of judges for our ap- 
pellate Courts, this series may give 
tangible support to the earnest 
opinion of many members of the 
3ar that there are more than a few 
Judges, Circuit 
Judges, and District Judges, whose 


Senior Circuit 
experience and proved capacity for 
judicial work richly entitled them 
long ago to promotion to the Su- 
preme Court of the United States— 
a bench to which they would have 
brought honor, fidelity of service, 
and a desirable background of in- 


dependence and devotion to the 





\merican ideals of justice according 
to law. 


The Senior Circuit Judges 
From data which we believe to be 
dependable, but may be subject to 
further check, the following tables 
are compiled, which will be of inter- 
cst to members of the Bar: 

IN ORDER OF CIRCUITS 
Ages 


73, D. Lawrence Groner District of Columbia 
53 Calvert Magruder First 


74 Learned Hand Second 
51 John Biggs, Jr. Third 
61 John J. Parker Fourth 


73. Samuel H. Sibley Fifth 


74 Xen Hicks Sixth 
70 Evan A. Evans Seventh 
7\_ Kimbrough Stone Eighth 
76 Francis A. Garrecht Ninth 
61 Orie L. Phillips Tenth 


ORDER OF THEIR AGES 


Born 

September 11, 1870 
January 27, 1872 
May 2, 1872 

July 12, 1873 
September 6, 1873 
January 15, 1875 
March 19, 1876 
November 20, 1885 
November 20, 1885 
December 26, 1893 
October 6, 1895 


76 Francis A. Garrecht 
74 Learned Hand 

‘4 Xen Hicks 

73 Samuel H. Sibley 
73 D. Lawrence Groner 
71 Kimbrough Stone 
70 Evan A. Evans 

61 Orie L. Phillips 

61 John J. Parker 

53 Calvert Magruder 
51 John Biggs, Jr. 


LENGTH OF SERVICE ON A FEDERAL BENCH 


Appointed 

April 26, 1909 
May 10, 1916 
December 21, 1916 
August 5, 1919 
June 2, 1921 
March 2, 1923 
March 3, 1923 
October 3, 1925 
May 19, 1933 
February 16, 1937 
June 3, 1939 


74 Learned Hand 

70 Evan A. Evans 

71 Kimbrough Stone 
73 Samuel H. Sibley 
73. D. Lawrence Groner 
74 Xen Hicks 

61 Orie L. Phillips 

61 John J. Parker 

76 Francis A. Garrecht 
51 John Biggs, Jr. 

53 Calvert Magruder 


LENGTH OF SERVICE AS SENIOR CIRCUIT JUDGE 


Became Senior C. J. 
71 Kimbrough Stone January 28, 1922 
61 John J. Parker April 9, 1931 
70 Evan A. Evans May 16, 1936 
73 D. Lawrence Groner December 7, 1937 
74 Xen Hicks January 27, 1938 
74 Learned Hand February 8, 1939 
51 John Biggs, Jr. April 16, 1939 
53 Calvert Magruder October 1, 1939 
61 Orie L. Phillips June 1, 1940 
73 Samuel H. Sibley August 24, 1942 
76 Francis A. Garrecht May 11, 1945 
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States of the Fourth Circuit 


Ihe Fourth Circuit consists of the 
States of Maryland, Virginia, West 
Virginia, North Carolina, and South 
Carolina. Their total population at 
the last census was 11,872,418. 

The Circuit Court of Appeals has 
a heavy grist of cases, although the 
volume is not as heavy as in the First 
and some other large Circuits. In 
1945, the cases docketed in the 
Fourth numbered 108, and 110 cases 
were terminated (32 A.B.A.J. 746). 

The Circuit Justice assigned to 
the Fourth is Chief Justice Fred M. 
Vinson. The Circuit Judges are 
John J. Parker, of Charlotte, North 
Carolina; Morris A. Soper, of Balti- 
more, Maryland; and Armistead M. 
Dobie, of Charlottesville, Virginia. 
There are fifteen District Judges in 
the Fourth Circuit. 

Judge Parker has by special as- 
signment sat in the United States 
Court of Appeals of the District of 
Columbia, the Circuit Court of Ap- 
peals of the Third Circuit, and the 
Court of Customs and Patent Ap- 
peals. 

During his career on the bench, 
he has sat in the hearing and dis- 
position of more than 3,000 cases and 
has written nearly a thousand opin- 
ions, covering almost every branch 
of the law. 


Judge Parker's Career 


He was born on November 20, 1885, 
in Monroe, North Carolina. His 
father was John D. Parker and his 
mother Frances Johnston Parker, a 
daughter of Dr. Samuel Iredell 
Johnston, an Episcopal clergyman of 
Edenton, North Carolina. Through 
his mother’s family, Judge Parker 
is related to Samuel Johnston, the 
first United States Senator from 
North Carolina, and James Iredell, 
who was appointed to the Supreme 
Court by President George Wash- 
ington. 

He was educated in the public 
schools of Monroe and at the Uni- 
versity of North Carolina. He 
worked his way through college, but 
was graduated at the head of his 
class. He was president of his class 


in both its freshman and _ senior 
years, and was also president of the 
Phi Beta Kappa Society. He won 
the Greek prize, the Economics prize, 
the Law prize, and the Orators’ 
medal in his undergraduate days, 
and received from the University the 
degree of Bachelor of Arts in 1907 
and the degree of Bachelor of Laws 
in 1908. During his last year in 
college he was a fellow of the faculty 
in the department of Greek. 

During the first year after his 
graduation from college, he worked 
in a law office in Greensboro, North 
Carolina, and served as the secretary 
of the Campaign Committee for 
John M. Morehead, who was elected 
to Congress as a Republican from 
what had been a strongly Democratic 
district. He began the practice of 
law “on his own” in Monroe in 
1909. In 1910 he formed a partner- 
ship with the late Judge A. M. 
Stack, which continued until the 
latter’s elevation to the State bench 
in 1923. Judge Parker then moved 
to Charlotte, to head one of the 
leading law firms in that city. He 
was in general practice there until 
his appointment to the Circuit Court 
of Appeals in 1925. 


Activities in Politics 


A life-long Republican, he was in 
1910 the nominee of his party for 
Congress in his district, and in 1920 
he was nominated for Governor. As 
a Republican nominee he was in 
both instances under a great handi- 
cap. In his campaign for Congress, 
at the age of 24, when his opponent 
was Robert N. Page, an able membei 
of the House and brother of Am- 
bassador Walter Hines Page, the 
young lawyer polled some 11,000 
votes to Mr. Page's 13,000 after a 
joint debate throughout the district. 

Defeated for Governor in 1920, he 
received 230,000 votes, which was 
more than any candidate of his party 
had ever received and was approxi- 
mately 43 per cent of the votes cast 
in the State. In his campaign he 
made more than a huncred speeches, 
in advocacy of a good roads program, 
a State-supported school system, and 


John J. Parker 


adequate workmen’s compensation 
laws. The measures which he had 
advocated were almost immediately 
enacted into law. He was a delegate- 
at-large to the Republican National 
Convention in 1924, and was elected 
the National Committeeman of his 
party in his State. 


Judge Parker's Career at the Bar 


During his seventeen years at the 
Bar, Judge Parker had a wide gen- 
eral practice in both North and 
South Carolina. He appeared in 
many important causes in the State 
and Federal Courts. One of the most 
notable of these was the “par clear- 
ance” case which he argued before 
the Supreme Court of the United 
States in 1923. In it he won a re- 
versal of the Supreme Court of his 
State, which had held the North 
Carolina “par clearance” statute to 
be invalid (Farmers & Merchants 
Bank of Monroe v. Federal Reserve 
Bank of Richmond, 262 U.S. 649). 

In North Carolina and in most 
semi-rural States, the leading mem- 
bers of the Bar appear often for the 
defense in important criminal cases. 
Judge Parker took part in a number 
of historic criminal cases, among 
which was the celebrated case of Dr. 
Peacock, who was charged with 
murder but was acquitted on the 
ground of insanity. Judge Parke 
was chief counsel for the defense, 
against Senator Hoey who was chief 
counsel for the prosecution. 

‘Two of Judge Parker’s former law 
partners have served on the bench of 
the State Courts of North Carolina. 
Judge Stack was on the bench from 
1923 to 1935, and Judge William H. 
Bobbitt has been a Judge of the 
Fourteenth Judicial District since 
1940. 


Appointment to the 
Supreme Court 


Having been appointed a Circuit 
Judge by President Coolidge in 1925 
and having served most acceptably 
the profession and the public, Judge 
Parker was appointed to the Su- 
preme Court by President Hoover 
in 1930. There ensued one of the 
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most regrettable combinations of 
error and injustice that has ever 
developed as to a nomination to the 
great Court. The appointment 
failed of confirmation by a vote of 
39 to 41, with the remaining Senators 
paired. 

His confirmation was opposed on 
partisan and sectional grounds, by 
men of whom many have since con- 
fessed their mistake and their regret. 
One of the largest factors in his de- 
feat was the trumped-up charges 
made by labor organizations, who 
leveled at him an unjust charge that 
as a judge he had shown a hostility 
to labor’s cause and to its conten- 
tions in the Courts as to the so-called 
“vellow-dog”’ contracts then resorted 
to by some “anti-union” employers. 
With the maneuverings then in pro- 
gress for partisan and factional ad- 
vantage, the facts of the matter were 
persistently ignored or misrepre- 
sented and a most worthy judicial 
promotion was prevented. 

Organizations of the colored race 
were also stirred into action against 
his confirmation, on sectional grounds 
and because of statements he was 
claimed to have made while a candi- 
date for Governor. ‘These protests 
also swayed some votes, but those 
who made them have since found 
that Judge Parker has been steadfast 
in his decisions which award justice 
without differentiation because of 
race, color or creed. When his name 
was under more recent consideration, 
no protests on racial or sectional 


grounds were heard. 


The Case of the 
“Yellow-Dog"’ Contracts 


Judge Parker had been on the Circuit 
Court of Appeals about two years 
when an injunction granted to the 
Red Jacket Consolidated Coal & 
Coke Company of West Virginia 
against the United Mine Workers, 
then an American Federation of 
Labor afhliate, came up for review. 
Federal Judge George W. McClintic 
had granted an injunction against 
violence and other unlawful conduct 
by the miners’ union, including ef- 
lorts to persuade non-union miners 
to break so-called “vellow-dog con- 


tracts’. 


Websters Dictionary defines 
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“a yellow-dog contract” as “A con- 
tract of employment in which the 
worker agrees not to join a labor 
union, and which, usually, is ter- 
minated if he does join.” 

The injunction had been granted 
by the District Court on the basis of a 
Supreme Court decision in the Hitch- 
man Coal Company case, which also 
involved the breaking of “yellow- 
dog” contracts. The high Court had 
held that the contracts were valid; 
later the Congress, in 1932, in the 
controversial Norris-LaGuardia Act 
which is under active discussion to- 
day, declared that the policy of the 
United States is that such contracts 
are invalid. 

By the time the appeal from the in- 
terlocutory injunction came up be- 
fore Judges Parker, Edmund Wad- 
dell and John C. Rose in 1927, the 
case was five years old. It dated back 
to the bloody mine war of 1922 in the 
West Virginia mountain country. 
Federal troops had been sent in by 
President Harding to restore order at 
the time. 

In the regular course of his duties, 
Judge Parker wrote the opinion of 
the Circuit Court of Appeals for the 
Fourth Circuit. Upon the issues as 
argued and briefed, the Court unan- 
imously affirmed the lower Court. 
Because of the holding of the Su- 
preme Court as to such contracts as 
were in the record, the principal 
point argued was as to whether the 
mining of coal for interstate ship- 
ment was a part of the processes of 
interstate commerce—not the “yel- 
low-dog”’ angle at all—and even this 
point had been decided in a Western 
case which had gone to the Supreme 
Court. Insofar as the contracts were 
concerned, the decision of the Su- 
preme Court was regarded as bind- 


ing on all concerned. 


Confirmation Is Refused 


Nobody thought much about the 
“vellow-dog” angle of the affirmance, 
or any other. The miners’ union ap- 
plied unsuccessfully to the Supreme 
Court for certiorari. When Judge 
Parker’s name had been sent to the 
Senate for confirmation for the Su- 
preme Court, a New York newspaper 








found the record of this old ruling, 
and treated it as though Judge Parker 
had personally originated the rule of 
law which permitted employers to 
make such contracts with willing 
employees. 

The situation marked one of the 
beginnings of an attitude on the part 
of the leaders of the mine workers, 
toward Courts and judges, which has 
had climactic repercussions in 1946. 
Various labor organizations went 
into action against the confirmation 
of Judge Parker; Senators William 
E. Borah and George W. Norris be- 
came vocal; some foolish things said 
and writtem in Judge Parker’s behalf 
by over-zealous friends reacted against 
him; and the final vote denied him 
confirmation. 

President Hoover sent to the 
Senate the name of Owen J. Roberts, 
of Philadelphia, an outstanding trial 
lawyer for the Government, who was 
confirmed. Judge Parker remained in 
his present post and continued to 
perform with good spirits and great 
skill his many public services along 
with his judicial work. 

Gradually, nearly all of those who 
had encompassed his defeat came to 
realize that their opposition and 
their grounds for it had been un- 
founded and unfortunate. ‘The prin- 
cipal groups which opposed him in 
1930 let it be known later that they 
would not oppose his elevation. 


Other Public Services 
Well Performed 


In 1931 Judge Parker served on a 
Commission appointed by Governor 
O. Max Gardner, now Undersec- 
retary of the Treasury, to revise the 
Constitution of North Carolina, and 
joined in a report which recom- 
mended changes in the organic law 
of the State. These have very largely 
been adopted. 

In 1940 Judge Parker delivered 
the White Lectures at the University 
of Virginia on the subject of “De. 
mocracy in Government”, to point 
out the essentials of government by 
law in a democratic community. In 
the same year he was given the 
degree of Doctor of Laws by David- 
son College, a degree which he had 
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eceived also from his Alma Mater, 
the University of North Carolina, in 
1927. In 1942 the University of 
Michigan conferred upon him the 
degree of Doctors of Laws, with a ci- 
tation which stated: 

\ native of North Carolina and 
graduate of its University in Arts and 
in Law, since 1925 Judge of the 
United States Circuit Court of Ap- 
peals for the Fourth Circuit. Both 
at the Bar and on the federal bench 
he has given abundant proof of pro- 
found learning and lucid expression. 
\s Chairman of the American Bar 
\ssociation’s Section on Judicial Ad- 
ministration he has contributed more 
than any other to making Court pro 
cedure more responsive to the chang 
ing needs of contemporary life. A 
jurist to whom reason remains the 
essence of the law. 

In the Fall of 1943 he was ap- 
pointed by President Roosevelt to 
serve with Judge Learned Hand of 
New York and Judge Joseph C. Hut- 
cheson of Texas on an Advisory 
soard on just Compensation, to con- 
sider a controversy which had arisen 
between the Comptroller General 
and the War Shipping Administra- 
tion as to the rules to be applied in 
the valuation of vessels requisitioned 
by the Government. 


Leadership in the 

American Bar Association 

Judge Parker has been a member of 
the American Bar Association fon 
more than thirty years. He joined 
it in 1914, and has been active in its 
work ever since. While a practising 
lawyer he was the Vice President for 
North Carolina under the structure 
of organization prior to 1936. In 
1937-1938 he served as Chairman of 
the Section of Judicial Administra- 
tion, and helped largely to formulate 
the program of procedural reform 
which has engaged so much of the 
\ssociation’s attention since that 
time. 

In 1940 he was appointed Chair- 
man of the Association’s Special 
Committee on Improving the Ad 
ministration of Justice, the purpose 
of which was to advocate a program 
of procedural reform throughout 
the United States. During the next 
two years he journeyed to many 


parts of the country to make speeches 


before Regional Meetings and Bar 
\ssociations in advocacy of the pro- 
gram. He established State Commit 
tees in each of the States, and has 
kept up an active correspondence 
with them. He continues as Chair- 
man of this Committee and is ener- 
getically urging its procedural ob- 


jec tives. 


The American Bar Association 
Medal 


Few members of the Association 


have worked as hard as has Judge 
Parker, over as long a period of time. 
\s the Association’s tradition is that 
its presidency is reserved for practis 
ing lawyers rather than - sitting 
judges, his long and distinguished 
labors for the Association and the 
profession were recognized in 1945, 
through the award to him of the 
Gold Medal of the Association for 
conspicuous service in the cause ol 
\merican jurisprudence. In present- 
ing the medal, Former President At 
thur T. Vanderbilt of the Associa 
tion said, in the citation: 

More than any other judge in the 
United States he has sensed that the 
work of bringing our judicial methods 
in line with the needs of the times 
must be the joint enterprise of judges 
and lawyers. As far back as 1931 he 
instituted the Judicial Conference for 
the Fourth Circuit at Asheville. There 
once a year federal judges and rep 


? 


resentatives of the Bar meet for a 
frank and informal discussion of their 
common problems The success of 
this gathering has led to the estab 
lishment by statute of similar con 
ferences in each federal Circuit. 

He has never forgotten that Courts 
exist primarily to satisfy the needs 
of litigants. He has expedited deci 
sions. He has reduced the cost of 
litigation. He was one of the drafts 
men of the Act creating the Ad 
ministrative Office of the United 
States Courts. He has been a zealous 
advocate of the wise use of the rule 
making power. In all of these ente1 
prises he has, with the modesty of a 
true gentleman, seemed to be but 
presenting ideas which all of the 
judges and lawyers had always known 
and accepted, but which somehow 
had never quite come to the point of 


putting into action. 


The Judicial Conference of 
Senior Circuit Judges 


For the past fifteen years Judge 


John J. Parker 


Parker has taken an active part each 
year in the Judicial Conference of 
Senior Circuit Judges, and has served 
as a member of its Committees for 
improving procedure and _ practice 
in the federal Courts. As a member 
of the Conference he had an active 
part in passing upon the Rules of 
Civil Procedure and in advocating 
their adoption. He aided in drafting 
the Administrative Office Act, and 
appeared betore the Judiciary Com- 
mittees of the Congress to urge its 
enactment. Since the creation of the 
\dministrative Office, he has served 
as a member of the Committee, con- 
sisting of the Chief Justice and three 
other members of the Conterence, to 
Director of the Ad 
ministrative Office. 


advise the 


He was the Chairman of the Com 
mittee which drafted and advocated 
before Committees of Congress the 
\ct providing for Court reporters in 
the federal Courts. He was the 
Chairman of the Committee which 
drafted the Federal Corrections Act, 
relating to punishment for crime, 
and presented the measure to the 
Congress. He was the Chairman of 
the Committee which drafted legisla 
tion approved by the Conference of 
Senior Circuit Judges in relation to 
habeas corpus. He took an active 
part in advocating before the Con- 
gress proposed legislation as to the 
appointment and compensation of 
Referees in Bankruptcy and othe 
changes in the Bankruptcy Act. 

On many other Committees of the 
Conference he has performed ardu- 
ous labors. Many of his friends think 
that his service in connection with 
the Judicial Conference and as 
Chairman of the Association’s Com- 
mittee on Improving the Administra 
tion of Justice has been as important 
and useful to the profession and the 
public as the high quality of work 


he has done as Circuit Judge. 


His Name Several Times 

Considered for the 

Supreme Court 

Despite the failure of the Senate to 
confirm him in 1930, Judge Parker's 
name has naturally been brought to 


(Continued on page 901) 
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= The 1946 Annual Meeting 


Che sixty-ninth Annual Meeting of the Association 
marked the recovery and transition from the limited 
gatherings of the war years to full-scale sessions such as 
preceded the war and seem certain to follow it. There 
still were difficulties as to transportation and hotel ac- 
commodations this year; but the total registration was 
1621, 
of the old-time spirit in the meeting at Atlantic City. 

All in all, it was a distinguished and impressive 
gathering of American lawyers to take counsel together 


the largest since 1941, and there was a great deal 


on the many problems which press for solution, in our 
own country and in the world. The Association was 
honored by having as its guests distinguished jurists and 
lawyers from an unprecedented number of other lands. 
For them an Annual Meeting in full swing was an 
amazing spectacle—“so much going on at the same time 
in so many places’—a free and independent profession 
engaged in open debate to make up its mind on many 
matters important to the public as well as to lawyers. 

The closer understanding and relationships, and the 
expanding cooperation, between the members of the 
profession of law in the freedom-loving countries of 
the world were strikingly attested in Atlantic City. 
Future meetings seem certain to carry this further. 

The actions debated and voted by the Assembly and 
the House of Delegates were far-reaching in character 
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and will be of marked interest to our members who 
could not attend. Appropriately, this issue is devoted 
largely to the reporting of these news features promptly, 
for the information of our members. 

Not in many years, if ever, has an Annual Meeting 
been signalized by so many distinguished and highly 
significant addresses in the Assembly and the Sections, 
and by the presentation of so many useful papers in 
the Sections, as was this Atlantic City convocation. 
To publish all of them that would greatly interest our 
readers would fill much more space than the JOURNAL 
has, for several issues, under our limited paper supply. 
Some of them will have to be given in summaries, and 
some left for issuance and distribution by the Sections 
under whose auspices they were presented. 

In our January issue, with perhaps some carrying ovei 
to February, we expect to publish substantially in full 
the truly great addresses of such honored visitors as 
Sir Norman Birkett, of England, Sir Hartley Shawcross, 
the Attorney General of England, and E. K. Williams, 
K. C., of Canada, together with the addresses of Mr. 
Justice Robert H. Jackson of the Supreme Court of the 
United States, Governor Earl Warren of California, 
Judge Robert N. Wilkin, of Ohio, and perhaps others, 
of our own Bar. The usual Proceedings of the Assembly 
and House of Delegates will be published as soon as 
the record is completed. 

The Association had grown both in membership and 
in momentum since the Cincinnati meeting in Decem- 
ber of 1945. Its membership is at an all-time high. ‘The 
year has been one of substantial accomplishments, 
especially in legislation, under Willis Smith as Presi- 
dent and the Committee Chairmen whom he selected. 
Ihe Sections added greatly to their usefulness to their 
members. 

The work of the Association gains strength and 
solidarity when its members can meet, exchange views, 
and come to deliberative conclusions. The many-sided 
plans for the new Association year will tax its organi- 
zation and its resources, and will call for increased 
participation by a still larger number of lawyers, in 
all parts of the country, under the leadership of Presi- 
dent Carl B. Rix. 

The size and success of the 1946 gathering led to a 
conclusion that the organization, transport, accommo- 
dation, and handling of future meetings will be a for- 
midable administrative task, at Cleveland in September 
of 1947, and perhaps on the West Coast in 1948. 


=» New Typography and Continuity 


The Board of Editors has been seeking to improve the 
JOURNAL in format and typography as well as in con- 

















vel 
full 

as 
Oss, 
ms, 
Mr. 
the 
nia, 
ers, 
bly 


| aS 


and 
em- 
Che 
nts, 
eSi- 
ted. 
1eir 


and 
WS, 
ded 
ani- 
ised 

in 
resi- 


Oa 
mo- 
for- 
ber 


the 
con- 











tents, to enhance its readability and convenience. This 
issue inaugurates changes which we believe to be im- 
provements. 

Readers have told us that when, as is unavoidable in 
the make-up of such a periodical, an article or depart- 
ment consisting of several pages is not completed in 
sequence but is in part carried over and continued on 
later pages, they have had difficulty in locating readily 
the continuation pages. This difficulty is probably 
added to by the fact that, for convenience in reference, 
the pages of the JOURNAL in a year are numbered con- 
secutively through the twelve issues. To help obviate 
any inconvenience we have resorted to one of the 
modern devices of the printer’s art. 

Each major article and each department is given 
“key number’, which appears conspicuously in the 
upper outside corner of the first and following pages 
of that article. These “key numbers” appear also on 
the “Contents” page at the front of the magazine, in a 
column separate from the page numbers. These “key 
numbers” denote the sequence in which the articles 
and departments appear in the particular issue. 

When an article or department is carried over for 
completion at some subsequent place in the issue, the 
conspicuous “key number” goes with it. To the 
utmost limits permitted by the exigencies of make-up, 
the sequence of the continuations will be kept the same 
as that of the articles and departments on the earlier 
pages of the issue. 

To illustrate: If a reader, on examining the “Con 
tents” page, thinks he may be interested in examining 
the fifth article, he may turn the pages until he finds 
the key number “5” in the upper corner of the first 
and succeeding pages. If he finds that the article is not 
completed at that point but is continued elsewhere, he 
may turn to the pages later in the issue and look for 
and locate conveniently the conspicuous number “5” 
as denoting the continuation. 

Another change, based on current experience and 
reader responses, is that the contents of our experi- 
mental department, “Among Our Contributors”, have 
been dispersed, in order to place the biographical and 
background data, as to an author’s competence to write, 
in the closer proximity provided by one of the opening 
pages of his article. 


a Why the Profession of Law? 


In an unforgettable sentence in his informal remarks 
at the dinner tendered by the New Jersey State Bar 
Association to the officers and members of the Board of 
Governors in Atlantic City on October 26, Sir Norman 
Birkett of England declared the unceasing duty of law- 
yers in all times and places. ‘““We must never forget,” 
he said, “that the profession of law exists in order that 
the administration of justice shall be carried on.” 

The great leader of the British Bar, now of its High 
Court, doubtless envisioned both the many components 
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of the administration of justice and the many-sided 
relationship of lawyers to the fulfillment of justice un- 
der law. For all that constitutes the administration 
of justice he saw the lawyer as indispensable; and he 
saw also that the faithful carrying on of the administra- 
tion of justice under modern conditions is the basic 
reason for the very existence of the profession of law. 

The administration of justice was once thought of as 
an institution made up of courts and judges, grand 
juries and trial juries, prosecutors and barristers, with 
their necessary assistants, procedures, statute law, and 
bases of decision. The concept centered almost wholly 
around Courts and what took place in them. 

Today the concept is vastly broadened, and the réle 
of the profession of the law, as distinguished from the 
service of individual lawyers for clients, has taken on 
an added stature and responsibility. ‘The Courts of 
course remain the bulwark of impartial, law-governed 
justice, and human rights are frittered away when 
Courts lose courage, abdicate their traditional powers 
and duties, or are swayed by philosophies which lead 
them to undertake super-legislative rather than judicial 
functions. Yet the Courts are only a part of the many- 
sided processes which enter into the administration of 
justice today. 

The legislative branch has its vital part, powers and 
duties. Rarely has the relationship of the Congress to 
justice been as clearly and impressively expounded as it 
is by Senator Pat McCarran, of Nevada, elsewhere in 
this issue. Vast contributions to the improvement of 
the administration of justice in America have been 
made by the Congress, often with the advice and assist- 
ance of the profession of law speaking and working 
through the American Bar Association and the House 
of Delegates. On the other hand, the rights of persons 
and property have many times been violated, and justice 
has been denied, without remedy in the Courts, because 
the Congress has enacted under pressure, and has failed 
to repeal or amend, laws which offend against the 
substance of justice and “the rudiments of fair play.’ 

Especially as to the administrative agencies and the 
rise of an unfettered “cult of discretion” which substi- 
tutes improvised individual notions for impartial justice 
according to law, has the Congress long been derelict in 
prescribing the standards and procedures necessary for 
fairness and even-handed justice, and in curbing the dis- 
cretion and providing the judicial review which will 
enable the redress of administrative wrongs. Happily, 
as Senator McCarran points out, the Congress has lately 
taken a long step forward, in realizing and fulfilling its 
part in improving the administration of justice, in the 
agencies as well as in the Courts. Distinguished lawyers 
in the Congress have been leaders in this great advance. 

The Executive Department, especially The President 
and The Attorney General, have their part and their 
sclemn responsibility. Appointments to judicial office 
need to be made for tested qualifications, for experience, 
for proved impartiality and humaneness, for judicial 
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temperament, for courage, and for forthright independ- 
ence ol political considerations and aloofness from 
Executive influence. When judicial appointments are 
made for other and less worthy reasons, the administra- 
tion of justice suffers sorely, not only in its own quality, 
but also in the respect and confidence of the profession 
and the public in the Courts. The profession of law is at 
last aroused, and will be vigilant and vocal, we believe, 
in insisting that high standards of qualifications be ob- 
served, in the making of appointments to judicial ofhce. 


Sir Norman’s terse admonition has a still broader 
application to the profession of law. By far the larget 
part of the human issues and controversies which arise 
in business and in life, and which have to be worked 


out according to law and justice, never come to Courts 


ig 


or agencies at all, but are “administered” “‘around the 


table” in conference rooms, usually in lawyers’ ofhces. 
In countless instances the parties learn of the law appli- 
cable to them and their affairs only as they hear it 
explained to them, by their own counsel or by the 
discussions with adversary counsel, and any opposing 
versions of the facts are likewise brought home to them, 
in unsworn avowals. Especially is this true of the legal 
dithculties which beset the poor and needy, and _per- 
“court” is usually 


sons of moderate means; their final 


a conference room with lawyers, or they have none at all. 
In all the controversies and legal problems which 
never are brought to a Court, the lawyers are the re- 


sponsible ministers of justice and fair dealing, and 
their offices see justice accorded or denied. Such occa- 
sions are no place for sharpness, cunning, or adroitness 
Men and 


lawyers’ offices with a rankling sense of wrong or with 


in non-disclosure. women go out from the 
a realization that they have been in the presence ol 
men of good will, understanding, innate fairness, and a 
devotion to justice and law. Clients on both sides, as 
well as the American way of life, are best served when 
such conferences and dispositions, in the law offices ol 
America, achieve a result which “administers” justice 
as it would be meted out in the most competent and 


impartial Court in the land. 


Finally, in the great profession of law are its teachers 


and legal scholars the men who have the capacity 
and the opportunity for the deeper research and _ the 
longel look, and who have access to the minds of the 
beginners at the formative stage. Unless our teachers 
of the law have a passion for a law-governed justice 
and a bent for training men to be sound and effective 
in their work for private or public clients, the profession 
is palsied at its sources. To an increasing extent, the pro- 
fession will have to be so organized as to embrace the 
law students as a part of it, and as part of the means 
of fulfilling the profession's whole responsibility to 
modern society. With benefit to themselves as well as 
to the profession and the public, our law students could 
help to do some of the things which the profession is 


not yet doing. 
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a The Association and the Supreme Court 


One of the most significant debates and votes in the 
House of Delegates in Atlantic City took place on the 
report and recommendations of the Association's new 
Committee on the Judiciary (32 A.B.A.J. 672), as re- 
ported elsewhere in this issue. 

At the meeting of the House on July 1, various pro- 
posals had been introduced by individual members 
from the floor (32 A.B.A.]. 401, 421). Under the Resolu- 
new Committee (32 A.B.A.J. 421), 


these were referred to it for consideration and report. 


tion creating the 


One proposal was lor an inclusive constitutional amend 
ment as to the Supreme Court. It was proposed to limit 
appointments to that tribunal to native-born citizens ol 
the United States; also that all or some of the members 
of the Court should be chosen from among persons who 
had been on a federal bench, or in the highest Court of 
law in a State, for a substantial period. Another proposal 
was to prohibit members of the Supreme Court from 
accepting appointment to serve in any other office 
or capacity. Still another dealt with the power of the 
Congress to provide for the trial of judges for judicial 
conduct offending against “good behavior” in the con- 
stitutional sense. 

Although the Committee had been unable to hold 
more than one meeting in the short time since its ap- 
pointment, a majority of the Committee repor ted 
against all of these proposals except the two last stated, 
which it reserved for further study. “Two members dis- 
sented and urged most earnestly that the Association 
take early action for a remedial amendment or law. 

The majority report cited striking instances from the 
history of the Court as justification of its recommenda- 
tion against the proposed limitations on appointments 
to the Court. On the other hand, the consequences ot 
Mr. Justice Jackson’s long absence as prosecutor at 
Nuremberg were plainly in the minds of many members 
of the House, who seemed to feel that something con- 
structive should be offered by the Committee for debate 
and action. 

When 
approval and adoption of the majority report, which 


the Chairman of the Committee moved the 


would have carried approval of the Committee's 
negative report on the stated proposals, the House 
adopted a minority substitute motion to continue the 
Committee and refer both reports back to it for furthe 
consideration. The text of both reports is elsewhere in 


this issue. 

Particularly the proposal to require members of the 
Supreme Court to continue in the discharge of their 
judicial duties seems likely to receive serious con- 
sideration when the House meets again in February. 
It is known, for example, that on the basis of his ex- 
perience Mr. Justice Jackson is of the personal view 
that members of the Supreme Court should be made 
ineligible to hold any other office 


or appointment 
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under the Government of the United States, so far as 
such designations would be for the performance ol 
duties which are administrative or non-judicial in 
character or which involve the laws or domestic affairs 
of the United States or the performance of duty by 
other public officers. In the case of tasks of essentially 
a judicial character such as membership in arbitration 
tribunals or in relation to the foreign policy of the 
United States, he believes that members of the Supreme 
Court should rarely be used, even temporarily, for 
such assignments, but he doubts the wisdom of barring 
such designations in emergency, provided they are made 
with the advice and consent of the Senate. Un- 
doubtedly, Mr. Justice Jackson has had full opportunity 
to observe and think about the practicalities of such a 
proposal, as well as the unfortunate aspects of his own 
absence from the Court for a period far longer than he 
had reason to expect, at the ume he accepted the as- 
signment for the Nuremberg trials. 

Ihe problem before the Association’s Committee 
goes deeper than the impairment of the work of the 
Court by the absence of its members, at a time when 
some of its members from time to time disqualify 
themselves because of their previous connection with 
Government litigation. “The deeper question is of the 
independence and aloofness of the Court as a separate 
branch of the Government and the freedom of its 
members from Executive influence. ‘Those objectives 
are not served when members of the Court are regarded, 
and regard themselves, as available for Executive selec- 
tion for attractive and conspicuous non-judicial ap- 
pointments and services, at home or abroad, or when 
their service in such capacities, or any other circum- 
stances, lead to the persistent use of their names in 
connection with prospective candidacies for elective 
political offices. 

‘The recurrence of conditions such as these does in- 
calculable harm to the confidence of the profession 
and the public in the impartiality and independence of 
the Court, and also is repugnant to the fundamentals 
of our form of government. As President ‘Truman said 
on November 11: “Our Government is founded upon 
the constitutional principle that the three branches of 
the Government are independent of each other. Under 
this principle our country has prospered and grown 
vreat.” 

So forthright a declaration can be made effective 
only through insistence upon the highest standards of 
experience, judicial temperament, and proved courage, 
for all appointments to judicial office, and then a faith- 
ful observance of the reality of independence and 
separation from politics and policy-making, on the 
part of each the Executive and the members of the 
Court. The House of Delegates showed that it is sure- 
footed as well as firm in its purposes, when it declined 


to act upon any of the submitted proposals until the 


new Committee has had the time to prepare and submit 








a definitive program which goes to the causes of the 


current anxieties. 


s Judicial Review of ‘Agency Discretion” 


If the 1946 Annual Meeting of the Association had 
produced no other contribution to the cause of law- 
governed justice and the rights of persons and property 
under our Constitution, the address of Senator Pat 
McCarran, of Nevada, on improving administrative 
agency “‘justice’ would have made the occasion 
profoundly worth while for the lawyers and people of 
America. Of course the sessions had many features ol 
great interest and usefulness, but none could surpass 
Senator McCarran’s statement in its timeliness and 
significance. 

The distinguished Chairman of the Senate Com- 
mittee on the Judiciary expounded the place and 
part of the Administrative Procedure Act in restoring 
a government of laws and of defined and limited 
powers, in the place of administrative arbitrariness and 
agency discretion. He showed that the Congress must 
enact and set the standards and procedures for the 
agencies, require conformance to them, and vest the 
Courts with both the powers and the duties to review 
and redress all legal wrongs done by the agencies 
through action or inaction. He pointed out the need 
that “the cult of discretion” be curbed, through plenary 
review. 

The co-sponsor of the McCarran-Sumners law went 
through it, section by section, to show that the above 
objectives had been plainly intended and attained by 
the Congress. We had read the statute as he says it 
was intended to be. Senator McCarran’s authoritative 
statement, elsewhere in this issue, as to the legislative 
intent, is the most cheering and reassuring message that 
could be brought to lawyers and their harassed clients. 
Every lawyer will want and need to read his statement, 
line by line. 

There will be agencies, and there may be Courts, 
which will try to avoid and ignore or sabotage the plain 
intent and wording of the new law. The lawyers, the 
public, and the Congress, must be vigilant continually 
against any such encroachments or evasions. As Forme1 
\ttorney General Cummings said in Atlantic City, in 
presenting most appropriately to Carl McFarland the 
\ssociation’s Gold Medal for conspicuous service to 
jurisprudence: “These gains [from the new Act] must 
not be frittered away.” 

The Association is honored that its Assembly was 
the forum for Senator McCarran’s epoch-marking state- 
ment, and the JOURNAL feels highly privileged to bring 
to its readers a message which comes like a clearing 
wind after a night of fog and heralds the dawn of a 


new day. 


s An International Penal Code? 


On October 31 at the Association’s Annual Meeting, 


Sir Norman Birkett, great jurist and statesman ol 
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England, made an eloquent plea for the early formu- 


lation and validation of an International Penal Code 
as standards of the responsibility and guilt, and as 
means of the punishment, of Nations and the in- 
dividuals who shape their policies, for crimes against 
peace, security, humanity, and the sanctity of inter- 
national agreements. 

Ihe substance of his earnest plea was that the prin- 
ciples declared in the final decision at Nuremberg should 
not be left merely as precedents, still less as abstractions 
to be embodied in some ultimate statement or codifica- 
tion of international law for the future, but should be 
implemented without delay, through the cooperative 
procedures provided by The United Nations and with 
the active aid of organized lawyers and legal scholars 
of all lands, in the form of a definitive Code to which 
the Nations would be asked to give their approval and 
binding consent, through their respective constitutional 
proc esses. 

This momentous proposal by England’s Alternate 
Member of the Nuremberg Tribunal was made before 
a great audience which included jurists and statesmen 
from many countries, as well as the American Member, 
Former Attorney General Francis Biddle, and Alternate 
Member, Judge John J. Parker. It made a deep im- 
pression on all those who are concerning themselves 
with the future of international law and had been con- 
ferring about it in Atlantic City and elsewhere. Sir 
Norman’s address will be published in our January 
issue. 

On November 12, The United 
States announced, on the recommendation of Mr. Biddle 


President of The 


Member of the Tribunal, that the 
that the 
toward world peace and law “will be fostered if the Na- 


as the American 


American Government believes tendency 


tions can establish a Code of international criminal 
law to deal with all who wage aggressive war.” 

“The setting up of such a Code as that which you 
recommend,” said President Truman, “is indeed an 
enormous undertaking, but it deserves to be studied 
and weighed by the best legal minds the world over. 
It is a fitting task to be undertaken by the Governments 
of The I hope that The United 
Nations, in line with your proposal, will reafhrm the 


United Nations. 
principles of the Nuremberg Charter in the context of 
a general codification of offenses against the peace and 
security of mankind.” 

Those who, in behalf of the Canadian and American 
Bar Associations, have been actively considering what 
can best be done to encourage and aid “the progressive 
development of international law and its codification” 
have been for some time proceeding on the basis that 
an early and important part of the work of the lawyers 
will be to put in a definitive and acceptable form the 
principles of law and justice which the Nuremberg 
opinion has made a part of the international law of 
the future. The practical difficulties are many, as to ob- 
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taining general international agreement; the dangers 
nations 
might be substantial; but none of these considerations 
is likely to hold lawyers back from charting so hopeful 


through the delay or indifference of some 


and essential a task. 


« Adversary Access to Your Files 


There are numerous signs that many lawyers are deeply 
disturbed by the proposal of the Advisory Committee 
to amend the Federal Rules of Civil Procedure to 
permit adversary access to a lawyer’s memoranda, rec- 
state and define circumstances of adversary access to a 
lawyer’s memoranda, records of hearsay information, 
etc., made after the events in controversy have taken 
place and the claimed cause of action has accrued. That 
the opinion of the profession shows some division as to 
the proposal does not lessen the opposition which many 
lawyers feel and express. 

There is concern also as to the Hickman v. Taylor 
decision in which the District Court is looked on as 
having undertaken to accomplish a change in the Rules 
by judicial decision and without the due and orderly 
consideration of an amendment. As to this case the As- 
sociation filed a brief in the Supreme Court on October 
21, urging that no such invasion of a lawyer’s papers 
be sanctioned under the present law and Rules. 

At the lively “open forum” of the Assembly in 
Atlantic City, Chairman William D. Mitchell of the 
Advisory Committee commented critically, we thought, 
on the Association’s brief, on the ground that it went 
beyond the question of law presented in the pending 
case and in effect addressed the Court and replied to 
the Advisory Committee, to the pending amendment of 
the Rules. Excerpts from the brief are published else- 
where in this issue, so that our readers may form their 
own opinions. 

‘The pending case and the question at issue in it are 
for the Court, upon the oral arguments and the briefs. 

rhe filing of the brief was authorized by the Presi- 
dent of the Association, as Article XI of its By-laws 
authorizes him to do, and was confirmed by the Board 
of Governors and ratified by the House of Delegates. 

As to both the proposed “discovery” Rule and the 
draft “condemnation” Rule, the October issue of the 
JouRNAL endeavored to indicate fairly, for the informa- 
tion of members of the profession, the grounds on 
which each was advocated and opposed (32 A.B.A.J. 
625-630, 666, and 718). ‘he Assembly in Atlantic City 
adopted a Resolution which opposed the submitted 
change in the “discovery” Rule. In so doing, it struck 
out an argumentative “preamble” and added a direc- 
tion that the Committee on Jurisprudence and Law 
Reform continue its consideration of the subject and 


cooperate with the Advisory Committee, evidently in 
the interests of obtaining a revised amendment ac- 
ceptable to the Bar. 


The House of Delegates con- 
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curred in the Resolution as modified by the Assembly. 
This action will be reported in the Proceedings, in a 
subsequent issue. 


We remain of the opinion that no such changes in 
the Rules should be sanctioned until a full opportunity 
has been accorded to the lawyers throughout the country 
to discuss and consider the matter and make known 
their views. Except in a few localities and instances, 
that opportunity has not yet been available. Local and 
State Bar Associations will do well to provide the occa- 
sions for such discussions. Under their circumstances, 
the Atlantic City discussions and votes can hardly be 
regarded as a sufficient or conclusive expression of the 
views of practising lawyers throughout the country, on 
a matter of such importance to them and their clients. 
For lack of a better method until one is provided, law- 
yers may well make known their views, for or against 
the proposed amendment (32 A.B.A.J. 629) , by writing 
them to Chairman William D. Mitchell of the Advisory 
Committee, at No. 20 Exchange Place, New York City. 


“Where Are We Heading?” 


From time to time we receive for publication, a re- 
view or summary which, although it is in form o1 
occasion the review of a book, has a significance and gen- 
eral importance broader than the standards of “reader 
interest” which we ordinarily can attain in “Books for 
Lawyers.” Under such circumstances we often change 
the “review” 
done as to Walter P. Armstrong’s review-article on Mr. 
Justice Brandeis (32 A.B.A.J. 649). 

Another such instance arose in the preparation of 
this issue, when we received Reginald Heber Smith’s 
exposition of Sumner Welles’ keen and forthright com- 
mentary on the greatest issues which disturb and menace 
the world today. 


into a principle article. This was lately 


As usual, Mr. Smith subordinates any interjections of 
his own considered views to the presentation of a read 
able condensation of the author’s reasoning and opin- 
ions. As to the foreign policy of the United States, the 
potentialities of The United Nations, the stark dangers 
which stem from ill-timed agitation for “world govern- 
ment now”, the menace of the infiltrations of Commun- 
ist philosophy and political leadership, the consequent 
perils to religion and to law and justice as we know it, 
the courses of action which could lead to war with the 
Soviet Union, and the lines along which progress can 
be made toward restoring confidence and cooperation 
and peace among Nations which worked together in wat 
but now seem far apart in peace, Mr. Welles speaks 
bluntly from his experience. His earnest message for 
Americans, as shown in Mr. Smith’s analysis, will not be 
accepted by all who have been thinking on the subjects, 
but it deserves reading by those who wish to form and 
hold reasoned opinions. 


Editorials secre 


= Outspoken Action in the Profession 


It is sometimes charged that lawyers and Bar Associa- 
tions do not speak out candidly and boldly, in criticism 
of Courts or judges who deserve it, and of judicial 
nominations which should be opposed, and that lawyers 
keep silent because of fear that their own or then 
clients’ interests might be affected 

\ striking instance to the contrary was afforded in 
\tlantic City by the Association’s Section of Taxation, 
which submitted to the House a considered but em- 
phatic protest against the lack of qualifications pos- 
sessed by recent appointees to the so-called Tax 
Court, and also asked approval of a specific plan for 
Association action to help secure the observance of 
higher standards of experience and judicial fitness, 
in the making of future appointments. The Section’s 
Report and Resolutions, published elsewhere in this 
issue, should be read by any who may doubt the read- 
iness of present-day lawyers to put the public’s interest 
in first place. 

Some cynic said that the State and local Bar Associa- 
tion Committees which have openly criticized appoint- 
ments and nominations to the bench are made up of 
lawyers who have grown so old that they do not them- 
selves have to practise before the judges they condemn. 
No such situation existed as to the Tax Section; its 
officers, Council, and members, are preponderantly law- 
yers who have to appear before the Tax Court in cases 
important to themselves and their clients. Yet the Sec- 
tion “pulled no punches”, in its outspoken comments 
and its remedial recommendations. 

The Section of Taxation may have set a pattern for 
vigorous action by the Association as to appointments 
to the bench and to quasi-judicial tribunals. It certain- 
ly has provided an example of candid and outspoken 
action, which may well be followed by all Committees 
and officers of Bar Associations who are confronted 
with a like opportunity to take a stand for high stand- 
ards of qualifications and fitness in judicial ap- 
pointments and nominations. 


s What Goes On in Your Community? 


Your Editor-in-Chief has lately been scanning the 
notices, some received and some published, in the small 
village in which he lives, and in nearby villages, as to 
the speakers and subjects for meetings and “forums” 
being held by various clubs, societies, and public- 
opinion groups. The impressions formed from such 
an examination were disturbing, and led to the opinion 
that he and other lawyers had not been “on the job” 
in their home communities. 


The conclusion is inescapable that an incessant and 
iisidious propaganda for extremes of view, deleterious 
to the American form of government and the Ameri- 
can foreign policy, is in progress in and through these 
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small and little-noticed discussion groups. Almost 
without exception, the speakers seem to come from 
left-wing organizations, which of course are ready and 
The 


advocacy of drastic changes in the American structure 


glad to furnish them. subjects often suggest 
of government and society, and often denote agitation 
for some form of ‘world government now” rather than 
adherence to the policy of 
for The 


\ssociation has repeatedly urged. 


“united American support 
United Nations’, which the American Bat 

Rarely does anyone attend to combat and refute the 
left-wing pronunciamentos. As a result, an increasing 
and surprising number of well-intentioned people are 
being misled. 

If such a picture is prevalent in many parts of the 
United States, the fault must be considerably that of 
home communities. They or 


the lawyers in thei 


members of their families are actual or supposed 
members or patrons of these clubs, societies, discussion 
groups, forums, etc., or have access to them. Those 
groups would doubtless be willing, if not glad, to 
listen occasionally to a robust explanation of the 
\merican plan of government, the opportunities and 
freedoms vouchsafed by our Constitution, and the 
sound bases for the non-partisan foreign policy of the 
United States. At least, a lawyer or two in each com- 
munity could show up at such discussions and ex- 
pound the faith that is in him. For each lawyer, this 
means his own community—what is taking place in its 


schoolhouses, churches, and clubrooms. 


a Legal Service Policies 


In addition to its featured events, the Atlantic City 


meeting produced a surprisingly large number of 
reports, papers, addresses, and round-table discussions, 
which were of such a quality and authority that they 
seem likely to have substantial effects on the shaping of 
current plans and policies for the fulfillment of the As- 
sociation’s responsibilities to the profession and the 
public. Our limited space for several issues could use- 
fully be filled with summaries or condensations of these 
products of the 1946 gathering of American lawyers. 
One of the most constructive and forward-looking of 
the reports was that of the Special Committee on Legal 
Service Policies, headed by Judge Emory H. Niles, of 
Baltimore, Maryland. It deals objectively and search- 
ingly with several of the current problems, including 
the organization of legal service for persons of moderate 
means, as well as legal aid for the needy and the poor, 
as to all of which the profession is confronted with an 
early choice as to whether it will maintain its historic 
prerogatives and position by itself fulfilling the new 
needs, or will stand by while these essential forms 
of legal service are taken over by institutions, by labor 


organizations, or by bureaus of government. 
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In our next issue we shall give a summary of this 
notable report, against the background of the explora- 
tions which the Board of Editors has been conducting 
“Law Ofhces for 
Persons of Moderate Means” (32 A.B.A.]. 668) . Judge 


Niles’ Committee is an integrated or coordinating body, 


on the subject, since our editorial on 


being made up of the Chairmen of the various Com- 
mittees dealing with branches of the over-all subject. 


a Cut and Clip, or Bind, Your Journal? 


Publishing in this issue our usual ‘Topical Index of the 
contents of the JOURNAL during the year leads us to 
mention here that we have lately received an unusual 
“complaint” or suggestion, from more than a few of our 
readers, in letters and in “Additional Comments” fon 
which we gave space on our Questionnaire. 

It seems that it has been the practice of these readers, 
when they found in our columns an article which they 
wished to keep for reference, to cut it from the issue 
and file the clipping away. They say they have lately 
found difficulty in doing so, because our issues contain 
more than one article which they wish to preserve, and 
frequently our “make-up” happens to be such that the 
two or more articles which these particular individuals 
wish to file away cannot be clipped in entirety from a 
single copy. Neither our contents nor our sequence of 
articles could be conformed to a contingency so unfore- 
seeable, with the widely varying interests of our many 
thousands of readers. 

The solution, we venture to suggest, is to bind one’s 
JOURNAL. Much of the best material today in many 
fields of law, the material which lawyers need for their 
cases and their public causes, is published in the Jour- 
NAL. It needs to be bound, or it gets torn and scattered 

vital copies get lost. If bound up, our Topical Indices 
keep all contents available. 


Six issues, or a year’s issues, can be bound into a 
volume. Six make a volume which is not too bulky or 
heavy to handle. The JouRNAL has binders for sale — 
the best we can get for a moderate price. Our purpose 
here is not to induce readers to buy them. Many lawyers 
have not learned that they can have their JOURNAL 
bound in their own home town, in a manner which 
will satisfy their own aesthetic tastes. 

In the office of a lawyer who is a well-known Harvard 
alumnus, we found that his JOURNALS were most beauti- 
fully bound in leather of deep blue. 


« Difficulties in Paper Supply 


The JOURNAL continues to be handicapped by the con- 


tinuing difficulties as to the quantity and quality of 
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paper for our issues. Some publications in the legal 
periodical field have succumbed or virtually suspended. 
We remain limited as to our number of pages, and are 
having to use a poorer quality of paper than we like. 


‘ 


Our readers will notice that our latest “casualty” is 
as to our covers. ‘The paper mill which has furnished 
our “cover stock” has discontinued, on short notice, this 
type of supply. The nearest comparable stock that can 
be obtained at present ts of lighter weight, and so is less 
satisfactory. After two issues we expect to be able to 


obtain cover stock of the desirable weight. 


= Returns from Our Questionnaire 


Vhis is a preliminary report to our readers, particularly 
to those who took the time and pains to fill out our 
Questionnaire, as to the results of that poll as to what 
the members like and want, as to their JOURNAL. The 
present report is partial, because the returns are still 
coming in and being tabulated. Available figures from 
about 8,000 replies sufficiently indicate trends which are 
not likely to be changed. Definitive figures should be 
available for our January issue. 

Ihe vote is nearly five to one, among those answering, 
for interest in “sketches of the careers and work of great 
judges, lawyers, etc.” The vote is more than five to one 
for “articles explaining the developments in Administra- 
tive Law and Procedure.” Reviews in “Books for 
Lawyers” receive a vote of more than three to one; the 
items in the “Practising Lawyer’s Guide to the Current 


‘ 


Law Magazines” have thus far an “interest” vote of 
slightly less than three to one. 

“The Review of Supreme Court Decisions” received 
the highest ratio of votes for “interest” (more than 12 
to 1), and a corresponding vote for them as “helpful”. 
In the preferential ranking of departments, these reviews 
have received more than four times as many ‘“‘firsts” as 
any other department, “Books for Lawyers” ranking 
second. Those responding wanted, by a wide margin, 
the reasoning of the Court included in the analyses. A 
narrow margin favored confining the reviews to opinions 
containing “‘questions of general public importance.” 

Articles such as those of Ben W. Palmer were in- 
dicated as of “interest” to those responding; articles 
“dealing with the history and philosophy of the law” 
were approved, nearly five to one. Articles “explaining 
and advocating the objectives of the Association and 
measures approved by the House of Delegates” received 
a vote of about three to one. 

Articles “dealing with the law of special subjects, 
designed to be useful to you in your law practice’’, were 
called for by a vote which thus far is more than 12 to 1. 
\ department (such as the JOURNAL has inaugurated and 
is now developing) “devoted to selected current deci- 
sions of Courts, boards, commissions, etc., and changes 


in statutes, regulations, and rulings,” was favored, more 
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than four to one. News articles of the profession, as to 
meetings of State and local Bar Associations, etc., were 
adversely voted on, about two to one, evidently on a 
ground (stated by many) that such news is already re- 
ceived from other sources. 

Articles concerning the World Court, The United 
Nations, international law, etc., were of “interest”, by 
a vote of about three to one. Articles on law office 
organization, ideas for efhicient techniques, forms, etc., 
received a vote of nearly four to one. 

“Letters to the Editors” were of interest to a majority 
of those voting as to that feature. Nearly three to one 
voted for the use of pictures, but the vote was more 
than two to one against a more extensive use of pictures. 
The vote was more than 14 to 1 that our covers are 
‘ attractive and suitable’; the ratio was similar in favor 
of portraits of individuals; pictures of buildings were 
not favored. 

Thousands of our members report that they read our 
advertisements, and a surprisingly large percentage of 
them reported that they had patronized some of our 
advertisers. 

Our editorials were sustained as of “interest”, by a 
vote above three to one. The vote was about six to one 
that the “range of subjects discussed” editorially is ‘“‘satis- 
factory”. The vote was three to one as advising “a 
more vigorous and outspoken editorial policy, in sup- 
port of the Association’s objectives”. 


Even more significant, informative and invaluable to 
your Editors than the tabulated votes were the many 
thousands of earnest and carefully-thought-out opinions 
and suggestions which our readers went to the trouble 
of formulating and writing in the space for “Additional 
Comments”. These constitute veritably a mine and 
treasure of helpful ideas, as well as of encouragement 
and good cheer. Some of the suggestions are already 
being put into effect, as their authors will note, in this 
and subsequent issues. 

One fact stands out, more than any other, in the 
tabulated votes and the written comments: The lawyers 
of America are looking eagerly and earnestly to their 
\ssociation and its JOURNAL for leadership, for depend- 
able information and reasoned opinions from which 
they can form their own views, and above all, for a 
vigorous and militant advocacy of the Association's 
objectives and the supremacy of law and justice and 
the Constitution and the authority of impartial, courage- 
ous, law-governed Courts, in our country and as exem- 
plars of peace, justice and law in_ international 
relationships. That mandate and mission, expressed 
by the votes and earnest messages of our readers, the 
JOURNAL will do all it can to fulfill. 


The results of the Questionnaire contain many othe) 
significant and highly interesting angles, but these can 
best await the final survey. 


WILLIAM L. RANSOM 
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HORACE GREELEY: PRINTER-EDITOR-CRU- 
SADER. By Henry L. Stoddard. New York: G. P. Put- 
nam’s Sons. October, 1946. $3.50. Pages xiv, 338. 
ANNA ZENGER: MOTHER OF FREEDOM. By 
Kent Cooper. New York: Farrar, Straus and Company. 
November, 1946. $3.75. Pages 345. 


Two great newspapermen have written inspiring 
stories of American journalists who were illustrious 
exemplars of courage, independence, and fearlessness in 
factual reporting and editorial opinions, and so helped 
to build our tradition of an unfettered press. These 
two books lead me to state again my earnest belief that 
the organized profession of law, if it is to be independent 
and militant, can learn much from the code of Ameri- 
ca’s great editors and publishers. 

I suppose I have a personal interest, too, in the biog- 
raphy of Horace Greeley, aside from my long friend- 
ship with its author. When I was a boy in Chautauqua 
County, in westernmost New York, my parents oc- 
casionally took me past a bleak farmhouse on a lonely 
“hill-road”, just over the line in Pennsylvania, which 
they told me had been the home for awhile of the 
famous Horace Greeley. Having been born in Amherst, 
New Hampshire, and having gone to school awhile in 
Poultney, Vermont, he had walked and travelled by 
canal-boat across the State, at the age of 19, to join his 
poverty-stricken family. Soon afterward, to ease the 
burden on his mother, he went to nearby Jamestown 
and learned more of the printer’s trade, on the James 
town Journal. When I left high school to work on that 
paper, one of the traditions of its “chapel” was that 
Horace Greeley had been one of its printers, many 
years before. He did not stay long; “there his em- 
ployers preferred to owe him wages rather than to pay 
them”, says Stoddard. It was different in my day. 

Greeley went back across the State border to Erie, to 
work on the Erie Gazette. He saved a little money, 
gave all except twenty-five dollars of it to his mother, 
and started for New York City. His rise to place and 
power, to ownership of the Tribune, to dominance in 
National politics as a “president-maker”, and finally 
to a tragic candidacy of his own, makes an American 
saga, which Henry Stoddard has written as only a 
gifted journalist could write it. He calls it ‘‘a tale told 
in his twilight years by one newspaperman of another 
whose challenging spirit gave to American journalism 
its first independence and sole reliance upon ‘my own 
To this he adds two great slogans of Gree- 
ley’s life: “I do no man’s bidding” and “I mean to make 


” 


thoughts’ 
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something of myself”. Some readers will understand 
that the real reason I have written anything about the 
book is to bring these standards of bold action to the 
attention of lawyers in these times. The whole book is 
worth reading. 

The scene of much of the action of the historical 
novel by Kent Cooper, Executive Director of the As- 
sociated Press, centered around the historic East Chester 
Church, was near my present home, but more than 
210 years ago. John Peter Zenger, printer and publisher 
of the New York Weekly Journal, was thrown into jail 
in 1734, by the Governor-in-Chief of the Royal Prov- 
ince of New York; and his family and friends were 
denied access to him. The paper “went underground”, 
in modern phrase; the printer’s wife, Anna Zenger, 
made it even more devastating as a weapon of argu- 
ment and invective against the Crown than it had 
been before. Indeed, Cooper’s conclusion, based on 
more research among the scant materials than had been 
done before, is that the quiet housewife and pious 
church-goer had been the “lead” writer of the paper 
all along and that her husband had been mostly the 
typesetter and publisher. For lawyers, the book comes 
to more familiar ground in Cooper’s brilliant narrative 
of the defense of Zenger by Alexander Hamilton—a 
momentous occasion when law and journalism made a 
free press their common cause. 


—— WILLIAM L. RANSOM 


Lasor AND THE LAW. By Charles O. Gregory. 
New York: W. W. Norton & Company. 1946. $5.00. 
Pages 467. 


The grist of books as to labor-managément relations 
grows from month to month. To a large extent the 
future economy of America will depend on the solutions 
or failures in this field. 

Professor Charles O. Gregory has written for the 
general reader, among lawyers and laymen. His two- 
fold objective is to explain the manifold aspects in- 
volved in the present and future of labor relation laws 
and to expound what the Supreme Court and the 
Congress could do to help shape a workable policy. 

His particular contribution is his demonstration that 
many of the problems and the difficulty of their solu- 
tion stem from the inconsistent legal concepts adopted 
and applied by the Supreme Court and by the Con- 
gress. Taking the Union technique of picketing as an 
example, he shows how the Court has lately developed 
a concept that “peaceful picketing” is a form of speech 















e 
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and communication which becomes entitled to con- 
stitutional protection! He shows how the application 
of such an adroit concept make it difficult to the point 
of impracticability for a Court of first instance, or for 
the Congress thus far, to curb and control the flagrant 
abuses of picketing which amount to a type of coercion 
and are intended as such by its users. 

Another illustration of the conflict in policy—this 
one created by the Congress—is pointed out as the con- 
flicting concepts underlying the two principal labor 
relation statutes. To obey the Wagner Act, an em- 
ployer must recognize and deal solely with the Union 
certified by the NLRB. Yet Congress did not amend 
the Federal Anti-Injunction Act, which hamstrings the 
Courts from protecting an employer from the economic 
and other pressures which a rival Union wields against 
him, to the point of violence and the destruction of his 
business and property, in order to compel him to disre- 
gard and violate what the Wagner Act commands him 
to do. And the Wagner Act was made the opening wedge 
for vast abrogations of State powers and duties, which 
the Congress has done nothing to undo. 

Thirteen chapters in the book are devoted to a 
critical analysis of the origins and development of ex- 
isting laws as to labor relations and collective bargain- 
ing. The concluding chapter, “Where Do We Go 
From Here”, gives the author’s considered views as to 
the corrective measures which often are proposed but 
which he finds either unworkable or too restrictive of 
labor rights, as well as to those changes which the 
Congress and the Courts should in his opinion take to 
outlaw specific abuses of the power of reckless labor or- 
ganizations to hurt commerce and interfere with estab- 
lished organizational and bargaining systems. Coming 
as they do from an observer who is in full sympathy 
with labor’s newly acquired rights and powers, his 
proposals merit careful consideration. 

Collective bargaining strikes which adversely affect 
commerce are lightly treated. The author contents 
himself with proposing the adoption of a form of com- 
pulsory arbitration as to public utilities and the estab- 
lishment of codes of fair employment, resembling those 
of the NRA days of 1933, in other industries. Such 
suggestions do not carry much weight, in the absence 
of some means of assuring impartiality and competence, 
some standard or standards for the guidance and control 
of the arbitrators, and some reasonable and effective 
method for the enforcement of an award against labor 
as well as against management. 


Justice AT NUERNBERG. By Charles W. Alex- 
ander and Anne Keeshan. Chicago: Pence James & 
Associates. 1946. $5.00 Untabulated. 


A book that is unbiased in dealing with an extremely 
controversial subject is either an achievement or a work 
lacking in worth. Clearly in the first category is the 
volume by Charles W. Alexander and Anne Keeshan, 
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Justice at Nuernberg. Alexander recorded faithfully 
with his camera the events that took place in the once 
quaint and charming city of Nuremberg. Miss Keeshan 
has written factual, interpretative statements to go 
with the pictures. 

Divided into four sections, the book deals with the 
immense amount of work which was necessary before 
the trial could proceed. Much more than 200,000 man 
hours were required to repair the Palace of Justice to 
make it fit for use. Supposedly non-existent but essential 
materials were collected in quantities from Europe and 
the United States. American ingenuity was stretched 
to its limit time after time. 

The vital translating equipment, assembled from 
Peru, Switzerland and the United States, was not suc- 
cessfully installed until early November. Several tedious 
days of testing were required to perfect its operation. 
A last-minute crisis occurred when an unknown inter- 
ference in the simultaneous translating machinery was 
discovered to be from the lack of adequate carpeting 
in the courtroom. Carpeting for such a room was not 
an article which looted Europe could furnish readily, 
and time was too short for its transport from America. 
After much searching and some surreptitious cutting 
of red tape, a carpet was found in Paris and trucked 
to Nuremberg. 

While the material difficulties were being overcome, 
the legal staff sifted through more than 100,000 German 
documents, questioned thousands of persons on the in- 
numerable facets of the case, and interrogated the de- 
fendants. The bulk of the interrogation was accom- 
plished through field teams scattered all over Europe. A 
major portion of the “paper work” was done in Paris, 
which was preparatory headquarters for the prosecution. 

A portfolio as to the defendants, with a brief bio- 
graphical note concerning each, is the second section 
of the book. 

The third section is an exposition of the role played 
by the press at the trial. As one of the largest news events 
in history, the trial rated a con responding news coverage. 
Reporters converged on Nuremberg from all parts of 
the world. They were accorded elaborate press facilities 
which still maintained the necessary defense measures. 
The correspondents were housed in Faber Castle, owned 
by one of Germany’s leading manufacturers of pencils. 

The last section deals with the trial, presents the 
Members and Alternate Members of the Tribunal, and 
numerous courtroom “shots”. While it is not as well 
integrated as other sections, it will be interesting to 
lawyers. 

By including some well-chosen pictures of Nuremberg, 
itself, the authors revealed a reason for the apathy 
among the German people, as to the trial. The vast 
areas of complete destruction and the daily fight of the 
people for life have produced a negative attitude. 

Justice Jackson said in his “foreword” to this book 
that it ‘‘constitutes a faithful and vivid record of the 


Nuremberg trial. . .”. 
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Previews’ of Books 


UNUSUAL WORDS: For enlarge- 
ment of the vocabulary and the cor- 
rect use of words not in common 
parlance, The Philosophical Library 
(New York) announces early publi- 
cation of a work by Edwin Radford 
on Unusual Words and How They 
Came About. The author is a phi- 


lologist and editor of the London 


Mirror. 


“THE MEETING OF EAST AND 
WEST”: 
is expected that copies will be avail 
able or PB. S.C. 


study. Time magazine says that this 


Around December first it 


Northrop’s timely 


book “may well make history’. (Mac 
Millan, $6). 
THE NUREMBERG TRIAL: 


Knopf has scheduled for publication 
in February, The Niirnberg Case, by 
Robert H. Jackson, Chief of Counsel 
for the United States at the Nurem- 
J he book 


his exposition of the legal aspects in- 


berg trial. will contain 


volved in determining the criminal- 


ity of Nazi organizations, and the 


text of the Four Power Agreement 


for the prosecution and punishment 


of the major war criminals. In addi- 
tion to a long preface by Justice 
Jackson, the book will include his 
opening address and summation for 
the United States, and the report 
which he made to President Truman 
in June, 1945. The book will be il- 
lustrated and 


documented for ref- 


erence Use. 

COMMUNISM IN AMERICA: 
Louis F. Budenz, tormerly managing 
Editor of the Daily Worker and mem- 
ber of the secret Central Committee, 
now of Notre Dame University, has 
written a report of his own activities 
and of what he observed as to the 
methods of Communist infiltration. 
The book will be published by Whit- 
1947. Earl 
Browder, formerly head of the Com- 


telsey House early in 


munist party in America, but ex- 
pelled from it, is writing a book on 
the possibilities of cooperation be- 
tween the United States and Russia 
as he sees them. Publication by A. A. 
Wyn, Inc., is scheduled early next 


year. 


To Represent the Association at The United Nations 


® President Carl B. Rix has re-des- 
ignated William L. 
the 


Ransom, Chair- 
man of Association’s Special 


Committee on The United Nations, 


as the Association’s accredited ob- 
server-consultant to the American 
Delegation, The United Nations 


and its agencies, and the Conference 
of Organizations. 


In view of the expanding activi- 
Pa] 
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ties of The United Nations and the 
large number of sessions being held, 
President Rix has Paul B. 
DeWitt as the observer- 
consultant and liaison representative. 

Mr. DeWitt has an office for the 
above purposes at the Association of 
the Bar, No. 42 West 44th Street, 
New York City. He is accumulating 


named 
alternate 


there a library of official and other 





CARTELS IN ACTION: The Twen- 
tieth Century Fund (New York City) 
will publish soon a new survey giv- 
ing the results of its independent 
research as to German cartels, in- 
cluding principally the gigantic com- 
bination of German chemical con- 
cerns, I G Farbenindustrie, and the 
hold which these cartels obtained on 
American industry. The IG is shown 
as an active agent of the Nazi gov- 
ernment in obtaining political power 
outside Germany and in negotiating 
agreements intended to restrict the 
capacity of American firms to supply 
munitions promptly to the Armed 
Forces of the Allies. ‘Of course, the 
advantages of these arrangements 
were not wholly onesided,” says the 
advance summary of the conclusions. 
“The American companies which 
negotiated them frequently obtained 
from IG techniques and ‘know-how’ 
which gave them opportunities for 
growth in new directions and some- 
times ‘opened doors’ to further tech- 
nical advances. But they obtained 


these advantages at a high price.” 


The United Na- 
tions, international law, etc., for the 


documents as to 


information and use of the Special 


Committee and others who are 


working for the Association in that 
field. the 
who have need of documents or in- 


Members of Association 
formation for the purposes of their 
work for the Association may write, 
telegraph or telephone Mr. DeWitt. 





he 
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House of Delegates Urges United Support 


® At a critical time in world affairs 
and the negotiations for peace, the 
House of Delegates of the profession 
of law took unanimous action which 
was widely heralded as aiding a united 
public opinion in this country. Without 
a dissenting voice or vote, the House 
urged that Americans give their whole- 
hearted and undivided support to The 
United Nations as the world's best hope 
for peace and law. With like unanimity, 
the House on October 30 urged united 
and non-partisan support of the declared 
foreign policy of the United States. The 
timeliness of this united support for the 
non-partisan foreign policy of our country 
was widely attested; it came at a time 
before the American elections when such 
a unanimous declaration carried weight. 
The Assembly and the House refused to 
yield to the urgings of the advocates of 
“world government now’, but reserved 
the matter for further study and report. 
Details of the reports and votes are given 
in this article. The Annual Meeting insist- 
ently kept its emphasis on actions which 
would help to unite rather than divide 


the profession and the public. 


#® At one of its Atlantic City ses- 
sions, the House of Delegates unan- 
imously adopted on October 30, 
Resolutions which urged that Ameri- 
cans give “active, united and whole- 
hearted support to The United Na- 
tions and its agencies’; also, that 


“the people of the United States, ir- 


espective of party, should unitedly 


and steadfastly support the foreign 


policy of our country”. ‘This action 


was taken upon the unanimous rec 
ommendation of the Association’s 
Special Committee to Report as to 
Proposals for International Organi 
zation, and was supported by the 
vote taken in the Section of Inte 
national and Comparative Law. 

The two Resolutions thus adopted 
by the House without a negative 
vote were as follows: 

RESOLVED, That the American Bar 
Association is of the opinion that in 
the present crisis as to the future ol 
peace, freedom and law through or 
ganized international cooperation, no 
more solemn duty or more urgent 
obligation rests upon all Americans 
than that of giving active, united and 
wholehearted support to The United 
Nations and its agencies and to sup 
port without division the efforts of 
all those who are endeavoring to ac 
complish through The United Na 
tions the great objectives of its 
Charter and the Statute of the Court. 

RESOLVED, That the American Bat 
\ssociation is of the opinion that the 
people of the United States, in 
respective of party, should unitedly 
and steadfastly support the foreign 
policy of our country as it has been 
declared by The President and the 
Secretary of State, and by Senators 
Connally and Vandenberg, in behalf 
of peace, justice, the rule of law, fair 
dealing, good will and mutual un 
derstanding, and organized coopera 
tion for those ends, among all Na 
tions and for all ther peoples. 


Through another Resolution rec- 


ommended by the Special Com- 


mittee and supported by the Section, 


the House also voted unanimously 
to continue the cooperation with 
the Canadian Bar Association in 
rendering all practicable assistance 
to the progressive development, and 
the later statement of codification, ol 
international law. This Resolution 
is published elsewhere in this issue. 
\ fourth Resolution authorized the 
transmittal of the Resolutions to the 
appropriate officers of the Govern- 
ment, to the Congress of the Uniied 
States, and to The United Nations. 


The Committee Recommends Unity 


Ihe unanimous action of the House 
resulted from the unanimous recom 
mendations of the Special Com- 
mittee consisting of William L. Ran- 
som, of New York, Chairman; 
Frederic M. Miller, of Iowa, Vice 
Chairman; Reginald Heber Smith, 
of Massachusetts, Secretary; Frank 
EK. Holman, of Washington State; 
Orie L. Phillips, of Colorado; Car! 
B. Rix, of Wisconsin; James L. 
Shepherd, pfs, of Texas; M. C. Sloss, 
of California, and Charles W. 
Pillett, of North Carolina. 

As to The United Nations, the 
Report of the Committee said, in 
part: 

This Report will be presented and 
considered at a critical juncture in 
the affairs of the world and in the 
functioning of The United Nations. 
The failure of the Conference of 
Paris to accomplish an agreement 
upon treaties of peace, and the many 
road-blocks which appear to have 
been placed as obstacles to organized 
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international cooperation, have com- 
bined to produce a serious crisis. 
The unsettled state of world affairs, 
the unwillingness of minorities in 
The United Nations to accept major- 
ity decisions, and the frequent use 
of the veto power for purposes which 
frustrate peace, order and security 
rather than promote it, have reacted 
unfavorably upon the present ability 
of the United Nations Organization 
to make further progress in some of 
started out so 
Much 
some 


the fields in which it 
hopefully and  auspiciously. 
has accomplished, but 
things are dangerously left undone. 

The details of what has been and 
is taking place are well known to 
American lawyers, who have followed 
them closely and anxiously. No useful 


been 


purpose would be served Wy trying 
to review them here or to assess the 


responsibility. 


Still Opposed to ‘‘Super-Govern- 
ment or Super-State"’ 
Your 


the soundness 


Committee has no doubt of 


and wisdom of the 
actions hitherto voted by the House 
of Delegates. We believe deeply in 
the desirability of the continued con- 
sultation and organized cooperation 
of the Nations, through the Charter 
of The United Nations and the 
Statute of the World Court. At least 
a substantial majority of your Com- 
still 
and unwise,” as the House voted (30 
A.B.A.J. 545), “the creation of any 
manner ol 


mittee oppose “as unnecessary 


super-government or 
super-state . 

We urge that the paramount duty 
of all lawyers and all other citizens of 
good will is to give united American 
The United Nations, as 
the House of has voted, 
and “to help make the United Na 
tions Organization work as effectively 
as it can” (32 A.B.A.J. 203), along 
with active consideration of strength 
ening amendments as soon as the 
atmosphere of international coopera 
tion permits them to be examined on 
their 


support to 
Delegates 


merits. 


No Further Proposals 
To Amend the Charter 


We do not at this 
amendments in addition to those rec- 
ommended by the House last July 2. 
This does not at all mean that your 
Committee, and 
agencies of the Association should not 
will not continue their 
these further 


time propose 


other appropriate 


and active 


studies of and amend- 


ments, as well as of the whole subject 
of the 
ment” or “organized cooperation” in 


future structure of “govern- 


872 American Bar Association Journal 


the international sphere. On the con- 
trary, your Committee has created 
subdivisions and brought to its aid 
research and study groups of younger 
and specially qualified lawyers, who 
will continue their analyses and ex- 
plorations of all angles of these very 
difficult questions, in the light of 
events as they come to pass. Your 
Committee will endeavor to avoid 
and confusions based on 
differences as to the meaning of 
but will try to confine itself 
to practicalities in furtherance of 
peace, justice and law. Our present 
Resolution No. 1 stresses unity of 
wholehearted support for The United 
Nations at this juncture. 


divisions 


words, 


Non-Partisan Support 
of Foreign Policy 


rhe recommendation urging sup- 
port of the declared foreign policy 
of the United States was said by the 
Committee to propose “action which 
that the 
should take at this time.” 


Association 
The Re- 


we believe 


port said further: 


The firm but open-minded policy 
which has been taken in behalf of 
peace, justice, security and fair deal- 
ing, by the Government of the United 
States, should receive the undivided 
support of men and women of good 
faith and good will, irrespective of 
partisan considerations. ‘The resolute 
efforts of Secretary Byrnes, Senators 
Connally and Vandenberg, Bernard 
M. Baruch in the Atomic Energy 
Commission, and other spokesmen for 
\merica, to restore peace, justice, and 
freedom to the war-torn areas of the 
world, seem to us to manifest a unity 
and vigor of patriotic policy which 
Americans of all parties and faiths 
heartily support. There 
and there is, no partisan 


should 
should be, 
division on such matters. 

Although “the whole world is mak- 
ing heavy weather,” as Mr. Baruch 
declared on October 12, the United 
States should undividedly “hold fast 
to freedom,” freedom even 
above peace as he urged, give reas- 
surance to the newly liberated peoples 
that a new tyranny shall not replace 
that of the vanquished Axis Powers, 
and above all, beware of the pleas 
of those whom he called “light 
thinkers” who “cry out for change” 
in the American form of government. 


place 


As is reported elsewhere in this 
issue, the Special Committee made 
no present recommendation of 
action as to the Connally amend- 


ment of the Morse Resolution (S. 






196), which authorized the filing 
of the American Declaration accept- 
ing as compulsory the jurisdiction of 
the International Court of Justice. 
Resolutions offered from the floor 
in the Assembly at this meeting, as 
well as the Resolutions offered last 
December by Fyke Farmer of Ten- 
nessee, in behalf of “world govern- 
ment now” through the frame-work 
of The were de- 
bated in each the Assembly and the 


United Nations, 
House, but were left with the Sec- 
tion of International and Compara- 
Law for further and 


tive study 


report. 
Resolutions from the Section 
of International Law 


The 


Farmer, as 


Resolutions offered by Fyke 


well as the substitute 
Resolution prepared by a Section 
Committee 
Frederic M. 


debated in the Section meetings. The 


headed by Ex-Judge 


Miller, of Iowa, were 
Council of the Section had recom- 
mended that the Farmer Resolution 
was “‘not timely” and that action on 
the subject of “limited world govern- 
ment” should not be pressed. A mo- 
tion by proponents of the Farmer 


Resolution to approve and report 
the substitute Resolution was re- 
jected by the Section, under the 


chairmanship of Edgar Turlington, 
of Washington, D. C. 

The Section recommended to the 
the 


Resolutions to the following effect: 


House, and House adopted, 


1. Accepting membership in 
Bar 


Association, subject to a right of 


the proposed International 


withdrawal within ninety days 
from February 17, 1947. 

2. Favoring an exchange of 
visits of jurists and teachers of 
law between countries (a modified 
form of the Resolution offered by 
John T. Barker, of Missouri, on 
July 1 (32 A.B.A.J. 492) ). 

3. Favoring the provision of 
competent legal advisers for Amer- 
ican embassies and legations. 
the conservation 


of fisheries through treaties. 


4. Favoring 


5. Favoring the restoration to 
American property 
taken or destroyed by Axis Na- 


owners of 














ng 
>t- 
of 








tions or the payment of adequate 
compensation therefor (a short- 
ened form of the Section’s previous 

Resolution, referred back to it by 

the House on July 2 (32 A.B.A.]. 

187) ). 

The full text of the above Resolu 
tions will be published in the House 
proceedings, in a subsequent issue 
of the JOURNAL. 


Change of Name of Committee 


\t the first meeting of the Board of 
Governors for the new Association 


vear, held on November |, the name 


of the Special Committee to Report 
on Proposals for the Organization 
of the Nations for Peace and Law 
was changed to that of the Special 
Committee for Peace and Justice 
Through United Nations. 

This Committee was created and 
its formidable title adopted, in Feb- 
ruary of 1944, six months before the 
Dumbarton Oaks Conference sub- 
mitted its proposals, and at a time 
when proposals for some manner of 
international organization were 
emanating from many sources. The 


15 


The United Nations 


House of Delegates desired that 
these be studied and an integrated, 
consistent policy developed for the 
\ssociation, in its support of inter- 
national law and organization. Since 
the San Francisco Conference in 1945, 
the work and recommendations of 
the Special Committee have related 
chiefly to The United Nations and 
the World Court. 

Despite the shortened name now 
adopted, the Special Committee 
scems likely to be referred to com- 
monly as the Association’s Commit 
tee on The United Nations. 


Association's Assembly Deplores Connally Amendment 


# The opinion of the lawyers present 
at the Atlantic City meeting was 
strongly against the Connally amend- 
ment of the Morse Resolution 
(S. 196) as to the World Court, but 
formal action in behalf of the As- 
sociation was deferred until the 
midyear meeting of the House of 
Delegates at Chicago on February 
24-26. 

The Association’s Special Com- 
mittee on matters related to The 
United Nations had reported to the 
House of Delegates that at least a 
majority of the Committee regretted 
the Connally amendment, but did 
not ask for action by the House at 
the October sessions. “In ac- 
cordance with our belief that the 
Association should be asked to act 
at this time only on such proposals 
as will tend to unite rather than 
divide the opinion of the profession 
and the public”, the Repert stated, 
“your Committee does not ask for 
present action by the House of 
Delegates as to Senator Connally’s 
amendment of Senator Morse’s Reso- 
lution (S. 196) for American ac- 
ceptance of the compulsory juris- 
diction of the International Court 
of Justice.” The Committee report 
further advised the House: 


Your Committee hails with great 
satisfaction the Senate’s decisive pas 
sage of the Morse Resolution on Aug- 
ust 3, which was followed by the filing 
of the American Declaration under the 
Statute on August 18. These events 
brought to successful fruition this As- 
sociation’s long fight for the World 
Court and for American acceptance of 
its jurisdiction and decisions as to any 
legal disputes of the United States 
with other Nations which have ac- 
cepted the jurisdiction of the Court. 

American lawyers had generally ex- 
pected, we believe, and their Associa- 
tion had repeatedly urged, that the 
United States would accompany or 
follow its ratification of the Charter 
and its participation in The United 
Nations with the filing of a Declara- 
tion within the explicit terms of Ar- 
ticle 36, subdivision 2, of the Statute 
of the World Court. The vote of 50 
to 12 in the Senate on August 3, to 
write into the Morse Resolution a res- 
ervation or condition by which the 
United States would make its own uni- 
lateral determination as to whether it 
had bound itself to submit a particular 
legal dispute to the World Court, has 
raised questions which your Commit- 
tee does not at this time ask for the 
action of the House of Delegates. 


Article 36, subdivision 2, of the 
Statute of the Court, states reserva- 
tions which a declarant Nation may 
make. Article 36 and any Declaration 
filed under it are of course subject to 
the provision of Article 2, subdivision 
7, of the Charter that nothing in the 


Charter (or the annexed Statute) shall 
“require” any Nation to submit for set- 
tlement under it by any organ of The 
United Nations (which includes the 
Court) any “matters which are essen- 
tially within the domestic jurisdiction 
of any state”. But subdivision 6 of Ar- 
ticle 36 of the Statute provides ex- 
pressly that: “In the event of a dispute 
as to whether the Court has jurisdic- 
tion’’—it would have none in a dis- 
pute as to “domestic” affairs—“the mat- 
ter shall be settled by the decision of 
the Court”. American lawyers had, we 
think, generally assumed that ratifi- 
cation of the Charter and the Statute, 
and any action taken under Article 36, 
would be subject to the mandate of 
subdivision 6. 


Majority Regards Reservation 
as Unwise 


In the opinion of at least a major- 
ity of your Committee, the reservation 
or condition written into the Morse 
Resolution is one which was inadvis- 
able and unwise, and which the Senate 
of the United States should some day 
strike from the Resolution and the 
filed Declaration. At such time as may 
seem to be appropriate, your Commit- 
tee will offer an analysis of the matter 
to the House, and will submit a recom- 
mendation for action. At the present 
time, however, there seems to be no 
prospect, as a practical matter, that 
the vote and action of the Senate will 
be changed during the existing state 
of international relationships. Cer- 
tainly no such proposal can be brought 
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to the stage of action in the Senate 
until after the mid-year meeting of 
Ihe House of Delegates. 


The Committee’s Report further 
pointed out that meanwhile the Con- 


nally amendment is being extensive 


ly discussed in the Association 
JouRNAL' and other publications, 
and that its status and effects will be 
considerably clarified by such = dis- 


cussions on which the members of 
the Association should form then 
own opinions. “At the present 
time,” declared the Committee, “we 


believe that to recommend a recon- 


sideration of the matter would 
precipitate a regrettable division in 
your Committee, in the House of 
Delegates, and in the forum of pub- 


lic opinion.” 


The Assembly Votes for Action 


This did not at all satisfy the critics 
of the Connally Amendment among 
On 
opening day of the Assembly 
28), Kenneth 


St. Louis, Missouri, offered from the 


the Association’s membership. 
the 


Octobe Teasdale, of 


floor the following Resolution: 


Wuereas, the Declaration accepting 
on the part of the United States com 
the 
tional Court of Justice and providing 


pulsory jurisdiction of Interna- 
that the Declaration should not apply 
to disputes with regard to matters 
the do 
United 
limitation 


within 
jurisdiction of the 
further 
what 


which are essentially 
mestic 
States, contains the 
that 


essentially 


decision as to matters 
the domestic juris- 
the United States shall be 


“as determined by the United States”: 


are 
within 


diction of 


and 

Wuereas, the Statute of the Inter 
national Court of Justice, Article 36, 
the 
event of a dispute as to whether the 


paragraph 6, provides that in 
Court has jurisdiction, the matter shall 
J 
be settled by the decision of the Court; 
and 
WHEREAS, this limitation leaves to a 
party to a dispute, rather than to the 





Court, the right, in certain circum- 
stances, to determine the jurisdiction 
of the Court; and 

WHEREAS, the limitation, further- 
more, tends to defeat the purpose it is 
hoped to achieve by means of the Dec- 
laration, similar reserva- 
tion by other nations, with attendant 


and invites 


confusion, doubt and_ possible frus- 


tration: 
Now, THEREFORE, BE IT RESOLVED: 
that the Senate of the United States 


should reconsider the subject of the 
Declaration of compulsory jurisdic- 
tion, and should eliminate therefrom 
the 
constitutes 


the determination by 


what 


right of 
United States as to 
matters essentially within the domestic 
jurisdiction, and 

BE IT FURTHER RESOLVED: that a copy 
of this Resolution be sent to the Presi- 
dent of the United States, the Secre- 
tary of State, and the members of the 
Senate Committee on Foreign Rela- 
tions. 

After a public hearing of those 
the 
mittee of the Assembly, headed by 
Harold J. Gallagher, of New York, as 
Chairman, reported the 
Resolution favorably, to the largest 


interested, Resolutions Com- 


Teasdale 


session the Assembly has held in 
1000 mem- 
bers of the Association were present. 
The 
adopted, after debate. 


many years. More than 


Resolution was decisively 


The House Defers Action 


When the action of the Assembly 
on the Teasdale Resolution was re- 
ported to the House of Delegates on 
1, Chairman William L. 


Ransom of the Special Committee 


Novembet 


called attention to the practical con- 
siderations which had led the Com- 
mittee to defer its definitive recom- 
mendation. “At the present critical 
juncture,” he said, “in view of the 
attitude of the Soviet Union as to 
the ‘veto power’ and the absence of 
the cooperation in peace which was 
achieved during the war, the Con- 
reflected an in- 


nally amendment 






the 
United States which this House has 


tegral part of the policy of 
unanimously endorsed. In any 
event, nothing could be done about 
the matter until after the House 
meets again. Indeed, many lawyers 
think that the 
not modify its Declaration without 
the the 


to wait until 


United States could 


consent of other Nations, 


and may have it can 


serve a notice of termination and 
then file a new Declaration. Further- 
more, the Connally amendment only 
reserves to the United States a po- 
tential power to protect its own 
domestic concerns in an emergency, 
and we may feel sure that our coun- 
try would not hide behind this re- 
grettable reservation for any purpose 
of evading the submission of a legal 
dispute which does not involve bona 


fide domestic concerns.” 


The Assembly Finally Concurs 


By a_ divided vote, the House 
decided to hold the matter for the 
Committee’s Report and recom- 


mendation in February. The opin- 
ion in the House was manifestly ad- 
verse to the Connally amendment, 
but the the 
calendar did not permit adequate 


urgency of heavy 
debate. 

When the House action 
ported to the Assembly on Friday 
morning, Mr. Teasdale moved that 


was re- 


the Assembly concur in the House 


vote to defer. This was carried. 
Meanwhile, Mr. Teasdale’s Resolu- 
tion, adopted by the Assembly, 


stands as the considered view of that 
body as to the desirability of ex- 
punging the Connally amendment 
from the American Declaration. 


See articles by Lawrence Preuss (32 A.B.A.J 
660), by Senator Morse (32 A.B.A.J. 776), and by 
Judge Manley O. Hudson (elsewhere in this is 
sue). See, also, editorial on ‘'Repercussions of the 
Connally Amendment’ (32 A.B.A.J. 669). 


Abuse of Arbitrary Powers Must Be Punished 


® The common sense of mankind demands that law shall not stop with the punishment of petty crimes 


by little people. It must also reach men who possess themselves of great power and make deliberate and 


concerted use of it to set in motion evils which leave no home in the world untouched. 
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From Mr. Justice Robert H. Jackson’s opening statement at Nuremberg 


Ss: 








1a 


Against the Legality of the NLRB Ruling 


Unionization of Supervisors: 


by Theodore R. Iserman + of the New York Bar 


® Decisions of the majority in the 
National Labor Relations Board on 
the unionizing of supervisors (fore- 
men) in industry show that neither 
the language of the Wagner Act nor 
any magic in it endows members of 
the Board, by their mere appoint- 
ment, with an expertness that makes 
their decisions necessarily correct or 
that qualifies them to settle this im- 


theoretic presumption of “expert 
ness’”’ as his fellows, have disagreed 
with each other. Those who have 
favored unionizing foremen have 
shifted from one ground to another 
to try to justify what they did. 

In 1941, in two cases, the Board 
certified unions as the exclusive 
representatives of foremen under the 
Wagner Act. Matter of Union Col 
liertes Coal Co., 41 NLRB 961; Mat- 







that unionizing foremen was bad 
for industry, bad for the rank 
and file and bad for the foremen 
themselves. Matter of The Mary- 
land Drydock Company, 49 NLRB 
733; Matter of General Motors Cor- 
poration (Detroit Diesel Engine Di- 
vision), 51 NLRB 457; Matter of 
Boeing Aircraft Company, 51 NLRB 
67; Matter of The Murray Corpora- 
tion of America (Ecorse Plant), 51 





portant issue. 


The Board has backed and filled. ter of Godchaux Sugars, Inc., 44 NLRB 94. 


Its decisions are conflicting. Its NLRB 874. Then, in 1943, it re- 


Two years later, it reversed itself 


members, each enjoying the same versed itself, holding several times again, holding this time, in Matte? 


® Last August the Board of Editors decided to obtain articles 
to give in the same issue the opposing contentions of law and 
constitutionality as to NLRB action for the unionization of fore- 
men and other supervisors in private industries. For the affirm- 
ative, our invitation was extended to Walter M. Nelson, of 
Detroit, a member of our Association who is counsel for the 
National Foremen's Association. He accepted on September 3 
and was asked to complete his article by October 1. It was 
not received in time for our November issue, as planned, and 
has not been received for this issue, because of his continued 
professional engagements. Meanwhile, Theodore R. Iserman, 
of the New York Bar, who had been asked to write the point 
of view of those who urge that the unionization and represen- 
tation of supervisors by the same union as acts for “rank-and- 
file’ employees is illegal, submitted his statement in time for 
our November issue. As Mr. Nelson's article was not available, 
we did not then publish Mr. Iserman's. As the latter wrote for 


us in time and in good faith, we do not feel that we should 


longer withhold the publication of his article. Mr. Nelson re- 


grets, as we do, his inability to write for us within the consider- 
able time allotted. Those of our readers who wish to examine 
a statement of the legal position of those who are of the 
opinion that the Congress in the Wagner Act legalized the 
unionization of supervisors will find in the current issue of the 
Fordham Law Review (Vol. XV—No. 2) an objective article 
written by Herman E. Cooper of New York, a member of the 
Association and counsel for CIO and AF of L unions, under 
the title: “The Status of Foremen as ‘Employees’ Under the 
National Labor Relations Act’. (Address: Fordham Law Re- 
view, 302 Broadway, New York City; price for a single copy, 
$1.00). Mr. Iserman was born in Kansas, attended public 
schools in Kansas and Florida, was graduated from the Uni- 
versity of Chicago in 1924, received his J. D. degree there in 
1926, practiced law in Paris, France, for the next two years, 
has practiced law in New York City since 1928, and engaged 
actively in labor relations law since 1936, as counsel for em- 
ployers. He is a member of the firm of Rathbone, Perry, Kelley 
and Drye. 
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THEODORE R. ISERMAN 


of Packard Motor Car Company, 61 
NLRB 4, that 
foremen to the compulsory collective 
bargaining provisions of the Wagner 
Act, at the 
union professed to be independent. 
Finally, in Matter of Jones & Laugh- 
lin Steel Corporation, 66 NLRB No. 
51, the Board subjected foremen and 
bosses to control by the union of rank 
and file miners, whom the foremen 
and bosses supervise. 


it would subject 


least when foremen’s 


The Board was able to unionize 
foremen only by closing its eyes to 
the purpose of the Act and to the 
ancient rule of the law of agency 
that forbids agents to subject them- 
selves to any influence that may 
tempt them to be disloyal, or to have 
with those toward whom they act for 
their principal relations that may 
possibly affect the fidelity with which 
they handle the business their com- 
entrust to them. United 
States v. Carter, 217 U.S. 286; 
Michoud et al v. Girod et al, 45 U.S. 
503, 555; Stephens v. Gall, 179 Fed. 
938; Robertson v. Chapman, 152 
U. S. 673; Wadsworth v. Ames, 138 
U.S. 380. 


panies 


Increase in Output Is Sought by 
The Wagner Act 


The “fundamental” purpose of the 
National Labor Relations Act is to 


increase output. NLRB vy. Jones & 
Laughlin Steel Corporation, 146 Fed. 
(2d)718(C.C.A. 6, 1944).Congress has 
no authority under the Constitution 
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to deal with unionizing employees 
and collective bargaining as such. 
It may do so only incidentally, as 
a means of furthering a_ constitu- 
tional purpose. In the case of the 
Wagner Act, the purpose, as the 
Act states in its preamble, is to 
promote output of goods that move 
in the stream of commerce, and it 
was this that the 
Supreme Court upheld the constitu- 
tionality of the Act. NLRB v. Jones 
& Laughlin Steel Corporation, 301 
U.S. 1, 38-40; NLRB v. Fainblatt 
et al, 306 U.S. 001, 604. 

The Act sets out to accomplish 
its purpose by the 
practice and procedure of collective 


upon purpose 


encouraging 


bargaining. Collective bargaining is 
not the end in itself, in the scheme 
of the Act. It is the means to the 
end, which is greater output. 

In deciding cases on unionizing 
foremen, the National Labor Rela- 
tions Board has pursued collective 
bargaining as a means so single- 
mindedly as to defeat greater output 
as an end, 


The Board's 
Unlawful Assumptions 


Furthermore, the Board has assumed 
that unionizing foremen extends 
collective bargaining. But this does 
not go without saying. Bargain- 
ing contemplates two sides. The 
heart ot the bargaining is not in 
negotiating labor agreements every 
year or two. It is in the day to day 
bargaining that goes on in the shops. 
In this bargaining, the foreman or- 
dinarily acts for the company, and 
in any event the company must 
depend on him for facts that enable 
it to carry on its side of the bar- 
gaining. foremen un- 
doubtedly extends coilective bar- 
gaining by foremen, but it tends 
to defeat the broad aspect of col- 
lective bargaining that without 
doubt Congress had in mind when 
it passed the Act, that is to say, 
between companies and rank and 


Unionizing 


file workers. 

Unable to deny that unionizing 
foremen impairs output and under- 
mines the collective bargaining that 
the Act contemplates, the Board 







has found itself driven to confess 
that no “concern as to what might 
be best for industry or even for 
employees” will stop its unionizing 
foremen. Matter of Jones & Laugh- 
lin Steel Corporation, 66 NLRB 
No. 51. 

It seeks to put upon Congress re- 
sponsibility for its decisions. This 
is not fair to Congress. In Section 
2 (2) of the Act, Congress defined 
as an “employer” 
ing in the interest of an employer” 


“any person act- 


as foremen surely do in directing the 
rank and file. Again, in Section 9 (b), 
directed the Board to 
establish for collective bar- 
gaining purposes only when the units 
would “effectuate the policies of this 
Act,” and in Section 9 (c) it author- 
ized the Board to dismiss petitions 


Congress 


units 


for certification when the proposed 
units do not effectuate these policies. 

When Congress tried in the Case 
Bill to change the Act and make its 
purpose clear, members of the Board 
opposed the changes and the Presi- 
dent vetoed them. 

Had the Board followed the plain 
terms of the Act, had it looked to 
the stated purpose of the Act or 
had it applied the elementary rule 
against divided loyalty, it would not 
have fallen into the dilemmas and 
contradictions in which it now finds 
itself. 


Unionizing Foremen Impairs ° 
Operations and Decreases Output 


In the plants and in the mines, out- 
put demands that there be someone 
in the vicinity of the work to tell 
the workers what work to do, how 
to do it, and how much of it to do, 
to handle their complaints, to keep 
them at their work, to see that they 
do the work well without wasting 
time or materials or engaging in un- 
safe practices and that they do not 
violate the rules of good order or 
the shop rules. 

All these things the foremen do. 
Wishes of the rank and file and of 
the union of the rank and file often 
conflict with the duties of fore- 
men. If the foreman is not there, or 
if he is half-hearted in doing his 
duties, output suffers. 
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Four things make unionized fore- 
men halt-hearted in their work. 

(1) One must understand that 
when a union becomes a foreman’s 
bargaining agent under the Wagne1 
Act, the Act gives it exclusive control 
of the terms on which the foreman 
takes his job, works and advances 
in the plant. The Board says the 
union may intervene in any matter 
between the foreman and the com- 
pany, even against the foreman’s 
wishes and against his interest. Mat- 
ler of Hughes Tool Co., 56 NLRB 
O81; Matter of North American Avt- 
ation, Inc., 44 NLRB 604. This 
vives the union great power ove 
the foreman. Other methods by 
which unions control their members 
include oaths and obligations, social 
pressure, disciplinary — procedures, 
threats of violence and violence itself. 
In the foreman’s eyes, the union be- 
comes more important than the 
company, 

(2) To get and keep members, 
unions constantly abuse and _vilify 
the companies. They allege all sorts 
of things to make men hate then 
jobs and their companies. ‘The 
Foreman’s Association of America is 
no exception to this practice. After 
many weeks of hearings, a distin- 
euished Panel of the National Wai 
Labor Board found trivial, non-ex 
istent or without merit alleged 
erievances of foremen over which 
the FAA had called a= series of 
strikes in war time. Nevertheless, 
like the washed sow of the Bible that 
returned to her wallowing in the 


to repeating its slanders, untrue 
though they were. 

Foremen who are under the in- 
fluence of a bargaining agent that 
indulges in this kind of propaganda, 
who support’ it and pay dues to it 
and, above all, who must let it 
handle all their dealings with their 
company and obey its orders, are 
apt to be half-hearted, or worse, in 
performing their duties to the 
company. 

3) The company’s purpose is to 
turn out products of good quality and 
in such large quantities that many 
people can buy them at low prices, 


but still at a fair profit to the com 
pany. Foremen act tor the company 
in directing and controlling then 
people pursuant to this purpose. 

Policies and principles of unions 
conflict with the purpose that fore- 
men, if they do their duty, furthei 
for the company. ‘They believe in 
striking. ‘They often strike when 
the loreman denies grievances that 
he thinks without merit. ‘The fore- 
man’s duty is to keep down strikes 
and to urge employees to use gries 
ance procedures instead of striking. 
He cannot do this effectively when 
he is subject to control by a union 
that strikes as quickly as the union 
olf the rank and file and with no 
more reason. 

Unions believe in seniority and 
insist that people shuffle along in its 
ageing line, each waiting for the man 
ahead of him to die or go his way. 
It is the foreman’s duty to take into 
account merit, ability and potenti- 
ality for future advancement, not 
merely length of service, in placing 
and advancing men. This duty is 
important to the future of the busi 
ness as well as to present output. 
But foremen cannot perform it faith- 
fully when their own union holds to 
like principles and insists that com- 


panies follow them. 


Unionization of Foremen 
Slows Down Production 


Unions believe in uniform and 
standardized jobs and rates of pay, 
are against members’ competing 
with each other and wish none to 
produce more than those who are 
not above the average. ‘hey oppose 
new methods and machines that in- 
crease efficiency or reduce man- 
power, limit output by slowing 
down, and insist that the company 
hire more men than it needs for the 


work in hand, and that it pay fon 


work not done. ‘These and other: 


policies of unions conflict with the 
foreman’s duty to further the com 
pany’s purpose to produce goods 
rapidly and efhciently. That the 
FAA shares them is clear from 
demands it has made upon com 
panies. Obviously, subjecting fore- 
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men to control by such a union 
impedes output, as the NLRB itself 
held in the Maryland Drydock case. 


(4) By unionizing and subjecting 
themselves to control by a labor 
union, foremen amalgamate them- 
selves with the men under them in 
such a way as to make it hard fo 
themselves to keep order in the 
plant and to secure a full day of 
good work from their men. Whether 
their union claims to be independ- 
ent or not, the truth is that union- 
ized foremen are subject to influ- 
ence and domination by their men 
and by the union of their men. 

When the foremen’s union is al- 
filiated with the union of the men, 
control of the foremen by the men, 
whose voting strength in the union 
is far greater than the foremen’s, is 
clear. But control of foremen by the 
men is as real when the foremen’s 
union claims to be independent. 

“Solidarity of labor’ is not an 
cmpty phrase but a strong and active 
force, and foremen are subject to it 
when they unionize. 


“‘Rank-and-File’’ Union 
Controls the Foremen 


But this is not all. The advantage 
of unionizing is to be able to strike 
to enforce demands. Strikes of fore 
men can be effective only when the 
rank and file forbids its members 
io take the foremen’s jobs. The 
whole bargaining strength of the 
loremen’s union therefore depends 
upon the good will of the rank and 
file union. ‘This puts the foremen’s 
union under great obligation to that 
of the rank and file and makes it 
dependent upon that union. 

Ihe foremen’s union must do 
what the rank and file tells it to. 
Ihe FAA had to call off strikes 
when the CI1O’s Rubber Workers 
and Automobile Workers told it to. 
It has had to withdraw petitions fo1 
certification under the Act when the 
Steel Workers told it to. It called 
foremen out of struck steel plants on 
orders from the rank and file. 

Rank-and-file unions see great ben- 
efits to themselves in unionizing 


loremen. 


That is why they have 
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helped the FAA to organize fore- 
men. The FAA has promised that 
the “benefits” will be forthcoming. 
Evidence of this is before the Board 


in the form of letters exchanged by 


representatives of the FAA and 
unions of the rank and file. The 
“benefits” lie in foremen neglecting 
duties that are distasteful to the 


rank and file, and are at the expense 
of output. At Ford’s, where unioniz- 
ing of foremen has gone farthest, the 
FAA strike 


because Ford expects its foremen to 


has given notice of 
discipline employees who loaf in 
washrooms, quit work early, punch 
each other’s time cards and the like. 

Foremen are in the shops to boss 
rank file. But when they 
unionize, rank file 
To the extent that foremen 


the and 


the and bosses 
them. 
further output, subjecting them to 
control by their men impedes out 
put and defeats the purpose of the 


\ct to increase output. 


Unionizing Foremen Is Contrary 
to the Legal Rule of Fidelity 


That foremen are agents of their 
firms the Board has held many times. 
Matter of Clinton Cotton Mills, 1 
NLRB 97; Matter of Theurer Wag- 
on Works, Inc., 18 NLRB 837; Mat 
ter of Emsco Derrick and Equipment 
Co., 11 NLRB 79; Matter of The 
Maryland Drydock Company, 49 
NLRB 733; Matter of Soss Manufac- 
turing Company, 56 NLRB 348. 

Che that the 


Board may not go its way under th« 


Courts have said 
\ct so single-mindedly as to ignore 
important objects of the general law 
Southern 


a16 US. 


and of national policy. 
Steamship Co. v. NLRB, 
31; Phelps Dodge Corp. v. NLRB, 
313 U.S. 177; NLRB v. Delaware 
New Jersey Ferry Co., 128 Fed. (2d) 
130 (C.C.A. 3, 1942); NLRB v. 
lord Motor Company, 114 Fed. (2d) 
905 (C.C.A. 6, 1940). 

This being so, it seems wrong 
for the Board to go against the rule 
of fidelity that governs all agents. 
This it does by unionizing foremen. 
It divides their loyalty twice, once 
between the company and their own 
union, and again between the com- 
pany on the one hand and the rank 
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and file and the union of the rank 
and file on the other. 
The Board’s broad 
the Act Courts 
to interfere with the Board’s 
doings. In Hazel-Atlas Glass Co. v. 
NLRB, 127 Fed. (2d) 109 (C.C.A. 
+, 1942); NLRB v. Jones & Laugh- 
lin Steel Corporation, 146 Fed. (2d) 
718 (C.C.A. 6, 1944); NLRB v. E. 
C. Atkins & Co., 155 Fed. (2d) 567 
(C.C.A. 7, 1946) and other cases, the 
Courts have applied the rule of fidel- 


powers under 


have made reluc- 


tant 


ity to agents who act for companies 
in their dealings with the rank and 
file. 

In NLRB v. Packard Motor Ca 
Company, 11 Cases 69,659 
(C.C.A. 6, 1946), upon the limited 
when 


Labor 
evidence that was available 
that case was tried, two members 
of the Court could not bring them- 
selves to overruling the Board. 


Mingling of Different Ranks 
of Supervision 


Particularly obnoxious to the scheme 
of the Act and to the rule of fidelity 
is the Board’s practice of throwing 
superintendents and general foremen 
into one bargaining unit with their 
subordinates, and of subjecting them 
to control by the subordinates by 
certifying the subordinates’ union as 


their exclusive bargaining agent 
under the Act. 
The new Administrative Proce- 


dure Act directs the Courts to cor- 
rect “legal wrongs” of administrative 
agencies. Whether the Courts will 
read this to mean that they may cor- 
rect decisions of the Board that con- 
flict with the general law of agency 
remains to be seen. 

Employers do not meet the bargain- 
ing requirements of the Wagner Act 
by merely negotiating a labor agree- 
The that the 


bargaining is a continuing process 


ment. Board insists 
that sees also to interpreting and ap- 
plying the terms of the agreement, 
and in meeting problems and set- 
tling grievances that arise from day 
to day. NLRB v. Sands Mfg. Co., 
306 U.S. 332, 342; NLRB v. New- 
ark Morning Ledger Co., 120 Fed. 
(2d) 262 (C.C.A. 3, 1941) cert. den. 


in 314 U.S. 693; NLRB v. Highland 









Shoe, Inc., 119 Fed. (2d) 218 (C.C.A. 
1, 1941); NLRB v. Highland Park 
Mfg. Co., 110 Fed. (2) 632, 638 
(C.C.A, 4, 1940). 

This bargaining goes on in the 
plants. the 
of the War Labor Board that investi- 
gated the relations of foremen with 


Evidence before Panel 


their companies showed foremen do 
most of it for the companies, and 
when they do not the companies 
must look to them for the informa- 
tion it needs for its side of the 
bargaining. 

When 


unions teach them, to think badly 


foremen are taught, as 
of their firms, when they absorb 
their 
policies of the union of the rank and 


from own union aims and 
file, when they amalgamate them- 
selves in the labor union movement 
with their men, and when they are 
subject to control by the union of the 
rank and file, acting upon them 
through their union, how can any 
one expect them to represent the 
company with fidelity in bargain- 
ing with the rank and file and the 
union of the rank and file on de- 
mands that are of a kind with those 
their own union makes upon the 
company? 

In such circumstances, collective 
bargaining exists in academic theory 
only. 

And here again, the decisions of 
the Board conflict with the rule olf 
law that is designed to keep every 
agent faithful by forbidding him, in 
advance of infidelity, “to occupy a 
position in which he will be tempted 
for his 


not to do the best he may 


principal”. Robertson .. Chapman, 


supra. 


The Act's Plan 
of Collective Bargaining 
Is Contravened 


Unionizing foremen undermines in 
another way the scheme of collective 
bargaining that the Act sets up. 

The Board has always held that 
almost anything a foreman says ot 
does about unions unlawfully “‘inter- 
feres with, restrains and coerces” the 
under him. In deciding the 
Maryland Drydock case, it pointed 


men 
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out that allowing foremen to mix 
into union affairs was inconsistent 
with those hundreds of decisions in 
which it had punished companies 
whose foremen had done just that, as 
well as with decisions exterminating 
unions that it called company unions 
because they admitted foremen as 
members. It concluded that protec- 
tion of the “organizational freedom”’ 
of “the vast bulk of employees, 
whom the Act was specifically 
designed to protect” demanded that 
it continue to require foremen to 
keep clear of union affairs. 

But now, although certainly with 
uneven pace, the Board has come 
the full circle. ‘To extend the com- 
pulsory collective bargaining feature 
of the Act to foremen, it gives up 
the rule that was the cornerstone of 
its earlier decisions. It says foremen 
inay use their power and authority 
as bosses of their men to “interfere 
with, restrain or coerce” workers in 
exercising the rights of workers un- 
der the Act as long as they do not do 
it at the behest of the company. Its 
saying that it no longer will consider 
“what is best for industry or even 
for employees” shows that it still 
cares not at all for the purpose 
of the Act to increase output and 
that it now cares as little about the 
policy of the Act to protect “the ex- 
ercise by workers of full freedom of 
association, self-organization, and 
designation of representatives of 
their own choosing”. 

Matter of Wells, Inc., 68 NLRB 
No. 78, dilemmas 
and paradoxes result from the 


shows what 


Board’s decisions on foremen. In 
that case, a foreman had helped one 
union against another. For this, 
the company discharged him. The 
union he helped won an election 
that the Board ordered. The Board 
held the foreman had done wrong 
in helping the union and refused 
to abide by the election. In the same 
case it held the foreman had a 
right to do wrong and ordered the 
company to reinstate him with back 
pay. 


The Board’s admitted indifference 
to the object of the Act to promote 
the free flow of commerce and its re- 








fusing to make collective bargaining 
under the Act serve this purpose 
and not impede it cut away the 
ground on which the Supreme Court 
held the Act to be constitutional. 

The decisions on foremen raise 
other constitutional questions. The 
Board asserts authority to find al- 
most anyone to be an “employee” 
under the Act, even those whom 
the Act itself defines as “employers”. 
Section 2 (2). If the Act purports 
to give the Board such authority, it 
ought to be held unconstitutional 
as delegating to the Board arbitrary, 
excessive and indefinite powers. Con- 
stitution of the United States, Art. 
I, §§ 1, 8; Panama Refining Co. v. 
Ryan, 293 U.S. 388; Schechter Poul- 
try Corp. et al. vy. United States, 295 
U.S. 495, 529. 

Insofar, if at all, as the Act 
authorizes the Board to subject to 
influence and control by _ labor 
unions the foremen through whom 
companies use and enjoy their plants 
and other properties, the Act would 
seem to contravene the Fifth Amend- 
ment to the Constitution. 

Actual physical taking of prop- 
erty is not required to call the due 
process clause into Operation. A 
statute must fall if its effect deprives 
the owner of the use and enjoyment 
of his property. When the Board 
unionizes foremen, then to the ex 
tent that the unions control the 
foremen, the company is unlawfully 
deprived of its property. McInnes v. 
McKay, 127 Me. 110, aff'd in 279 
U.S. 820; In re Marshall, 102 
Fed. 323; Re Jacobs, 98 N.Y. 105. 


Amending the Wagner Act 
by an Unlawful Interpretation 


However valid may be the legal 
arguments against the Board’s un- 
ionizing foremen, there seems to be 
no doubt as to the validity of the 
argument that unionizing foremen 
impairs output. At least, the FAA 
does not deny it. {n Matter of 
Chrysler Corporation, 69 NLRB 
No. 182, counsel for the FAA 
seemed to think that the Wagner 
Act was designed to lessen output, 


16 
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and that the Board ought to certify 
unions of foremen to this end. He 
said: 

It (the Act) has nothing whatever 
to do with production. It doesn’t make 
any difference whether there is much 
or little produced, and it is to be 
noted that the Congress that passed 
this Act is one of those Congresses 
that burned the over-production in 
this country and buried it alive in an 
effort to save the economic structure. 

He went on: 

I challenge the statement 
that this Act is aimed at the increase 
of production. There isn’t a phrase or 
a line or a word or a punctuation in 
this Act that could be construed to 
mean anything of the kind, and the 
purpose of this Act is quite to the 
contrary. 

That the Board went along with 
this view, or even that it could 
properly do so as the Act now stands, 
does not make unionizing foremen 
sound as a matter of national policy. 
On the contrary, the great need for 
output, now as during the war, de- 
mands that this impediment to out- 
put be removed, and that order 
and sense be substituted for the 
jumble and nonsense of the Board's 
decisions. 


Congress Should Again Make Its 
Intention Clear 


Certainly a matter of this impor- 
tance ought not to be left to the 
whims and predilections of mem- 
bers of any Board. It ought not to 
be left to the accidents of litigation 
in the Courts. Congress ought to 
deal with it quickly and clearly. 
Congress tried to deal with it once, 
by passing the Case Bill. The Presi- 
dent vetoed that, it seems because 
of other provisions of the Bill. 
Congress made its intent clear 
when it passed the Act. It spoke 
of its concern for “workers”, “wage 
earners”, not supervisors and ofh- 
cials, and defined as an “employer” 
“any person acting in the interest 
of an employer”. Congress now 
should make its intent doubly clear 
by providing that, for the purposes 
of the Act, such persons are “em- 
ployers and not employees”. 
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Sherman Act. .Federal Rule of Civil 
Procedure 41 (b)..duty of court in 
non-jury case to determine merits on 
motion to dismiss at close of plaintiff's 
case. .burden of proof where govern- 
ment in injunction suit under Sherman 
Act charges price fixing by means of 
sham patent license agreements. .sub- 
stantive effect of Act where patents 
involved. .quality of evidence neces- 


sary to connect declarant with con- 
spiracy. 

® \ three-judge statutory federal 
court situng in the District of 


Columbia, consisting of Associate 
Justice Stephens of the United States 
Court of Appeals for the District of 
Columbia (Presiding) and Judges 
Garrett and Jackson of the United 
States Court of Customs and Patent 
\ppeals, designated as Justices ol 


the District Court of the United 


the District of Columbia, 
1946, 


opinion — by 


States lon 


on June 15, handed down a 
monumental 


Stephens in U. 8. v. U. S. 


Justice 
Gypsum 
Company, et al., dismissing the Gov 
crnment’s complaint upon the merits. 
It was an action in equity to restrain 
the defendants from alleged viola- 
Act. The U. S. 
Gypsum Company and other corpo- 


tions of the Sherman 


rations and individuals were shown 
to have entered into licensing agree- 
ments for the use of patents in the 
manufacture of closed-edge plaster 
board and similar products, involv- 
ing, among other things, control of 
the prices at which the products 
The 


charges 


were sold by the licensees. 


opinion summarizes — the 


under three heads: (1) That the li- 
. — ’ Are . ss -3) 
cense agreements were illegal; (2) 


That even if the license agreements 


were valid on their face they were 
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(3) That even il 


the agreements were valid and bona 


sham in fact; and 


fide the actual operations of the de 
fendants had gone outside the field 
The 


defendants’ 


patent protection. 
the 


ol proper 
Court) summarizes 
answers as admitting the execution of 
the patent license agreements, deny- 
ing that they were sham, and assert- 
ing that they were bona fide in both 
law and fact, and denying that they 
were applied beyond proper patent 
limits. The Court states that the de- 
fendants do not deny that they make 
and sell substantially all of the gyp- 
sum board produced and sold in the 
area of their Operations, but assert 
that this is legitimized by the patent 
The Court 


acting upon a motion, made at the 


license agreements. was 
close of the Government’s case, to cis 
miss the complaint with prejudice 
Rule 41 (b) ol 


Rules of Civil Procedure. 


under the Federal 

The opinion covers 158 legal cap 
pages! and, besides the questions ol 
fact involved in the case, discusses 
four principal questions of law: (1) 
Whether the Court on a non-jury 


trial has the duty to determine the 


merits and make findings unde 
Rule 41 (b) and is not limited to a 
mere determination whether the 


plaintiff has made out a prima facie 
case; (2) Whether under the plead- 
ings and the substantive law the bur- 
den is upon the Government to prove 
the charge of non bona fides in the li- 
cense agreements or upon the defend- 
ants to prove bona fides therein; 
(3) What the substantive effect of the 
Sherman Act is where the parties are 
acting pursuant to the patent mo- 
nopoly; and (4) The quality of the 
connect de- 


evidence sufhcient to 


clarants with an alleged conspiracy 


and thus make their declarations 


admissible against alleged co-con 
spirators. 

Phe Court decides the first ques- 
tion (one of first impression in the 
jurisdiction) in favor of the duty to 
pass upon the merits, disapproving 
Schad v. Twentieth Century-Fox 
Film Corp. (136 F. 2d. 991, C.CLA. 
3rd, 1943): Federal Deposit Ins. Corp. 
v. Mason (115 F. 2d 548, C.C.A, 3rd, 
1940) and following Gary Theatre 
Co. v. Columbia Pictures Corp. (120 


F. 2d 891, C.C.A. 7th, 1941); Bach v. 


Iriden Calculating Machine Co. 
(148 F. 2d 407, C.C.A. 6th, 1945); 


Young v. U.S. (111 F. 2d 823, C.C.A, 
Oth, 1940). 

Phe second question is disposed of 
by the ruling that under the plead 
ings as drawn and in view of the 
Electric 
cisions (cit. infra) to the effect that 


Jement and General de- 


price fixing under patent license 
agreements is not an illegal restraint 
of trade, the burden is upon the Gov- 
ernment to prove, in order to make 
out a case of violation of the Sher- 
inan Act, either that the patent Ii- 
censes were not bona fide, or if bona 
fide as executed, that the operations 
under them were carried beyond the 
proper limits of a patent monopoly. 

Third, the patent monopoly is 
upheld as against the Sherman Act, 
in an exhaustive and penetrating 
the The 
rules that the patent laws in the Sher- 


discussion of law. Court 
man Act exist side by side, each being 
entitled to recognition and applica- 
tion by the Courts, but that the mo- 
nopoly recognized by the patent laws 
is not the monopoly condemned by 
the Sherman Act and that hence the 


125 pages as later published in 67 Fed 


Supp. 397. 
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problem in such cases as the General 
Llectric case and the instant case is 
that of determining whether or not 
the monopoly accorded to an in- 
ventor by the patent laws has been 
extended beyond its proper opera- 
tion under those laws and into the 
field denounced by the Sherman Act. 
Ihe Court holds that there is no ma- 
terial distinction between the instant 
case and U. S. v. General Electric 
Company (272 U. S. 476) and that 
the license agreements in the instant 
case are therefore legal. The General 
Electric decision is completely ana- 
lyzed, as well as Bement v. National 
Harrow Co. (186 U.S. 70). The fun- 
damental nature of the patent mo- 
nopoly and its place in governmental 
philosophy is considered. 

Answering the fourth question the 
Court rules that in order to render 
admissible as against one member of 
an alleged conspiracy the acts or dec- 
larations of another, the existence ol 
the conspiracy charged and the con- 
nection of the conspirators with it 
must be shown independently and by 
that the 
j declarations must be in execution o1 


substantial evidence, and 


furtherance of the conspiracy. 

In spite of the opinion’s great 
leneth it has been made readable 
and may well be used as a textbook 
on its various subjects (7,585 pages 
ol record and 641 documentary ex- 
hibits comprising several thousand 
bulk 
kept, 


from be- 


additional vast 
ot the 


by skillful organization, 


pages). The 
material has been 
coming a handicap. The opinion 
closes with a ten-page summary with 
which the reader would best begin. 
From there the nine earlier num- 
bered topics can be taken up and, 
where the reader wishes to go still 
further into detail, he can pursue 
the subject into the copious foot- 
notes containing such matters as the 
detailed terms of the agreements and 
the pertinent Congressional debates. 
One of the footnotes is of a type that 
could be profitably adopted in other 
opinions dealing with similar com- 
plicated states of fact. [t lists alpha- 
betically all of the persons referred 
to in the opinion and states then 


connection with the parties. 
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Ihe facts are lucidly and attract- 
ively marshalled and the conclusions 
are reached that the license agree- 
ments were not sham and that the 
operations did not transcend the 
bounds of lawful patent monopoly. 


Coal Mines Administration. .Order 
No. CMAN-14. .employees of seized 
mines entitled to 
tion pay for period before seizure 
though not 
since date of seizure—nonreviewable 


retroactive vaca- 


even employed there 
interpretation in one district accepted 


as controlling for others. 


issued 
FH. Col- 
Administrator, 


® By order No. CMAN-I4, 
October 26, 1946, Capt. N. 
Coal Mines 


gave a new interpretation to the pro- 


lison, 


visions of section 7 of the Agreement 
of May 29, 1946, dealing with pro 
The effect of Order 


is to give to em- 


rata payments. 
No. CMAN-14 


ployees of mines seized by the Gov- 


ernment on May 22, 1946, retro 
active vacation payments for a 
period prior to that date even 


though they have not been em- 
ployed thereby since the date of 
seizure. By the Order the Ad 


ministrator cancelled his Interpreta- 
tive Bulletin No. 5, dated June 25, 
1946, which had ruled to the con- 
trary. The new order is based upon 
an interpretation of section 7 by an 
arbitrator which, under the District 
\greement for Illinois, where it was 
reviewed, 
The Ad 


since 


rendered, could not be 
aside. 
that 
which might arise in other districts 


modified or set 


ministrator stated cases 
would involve interpretations of the 


same clauses he had concluded to 
accept the Illinois interpretation as 
controlling. 

.‘one-man-business"’. . 


Labor Law. 


while resisted attempt to unionize 
owners of ‘‘one-man-businesses’’ not 
‘labor dispute’’, owners proper sub- 
jects of unionization and not entitled 
to injunction against requiring union 
membership as condition to serving 


them. 


® In Singer v. Kirsch Beverages, Inc., 
the New York Appellate Division, 






Second Department, held, on Octo- 
1946, that 


ness” beverage peddlers were not en- 


ber 21, “one-man-busi- 
titled to a temporary injunction re- 
straining members of a union, which 
was seeking to enlist the peddlers as 
members, from refusing to work for 
manufacturers who supplied the 
peddlers, and restraining the manu- 
facturers from refusing to deal with 
the peddlers. It was alleged that the 
union members, who had a collective 
bargaining agreement with the 
manufacturers, were refusing to load 
the manufacturers’ products on the 
peddlers’ trucks and were inducing 
the manufacturers to refuse to deal 
with the peddlers unless they joined 
The Court held that, 
though there was no “labor dispute” 


the union. 


within the terms of section 876-a of 
the New York Civil Act, 
nevertheless the peddlers were prop- 


Practice 


er subjects of unionization and the 


union members could not be com- 
pelled to load their trucks or work 
for an employer who persisted in 
dealing with them. The court below 
had held that the sole question was 
whether a labor dispute, existed and, 
on finding no labor dispute, had is- 


sued a temporary injunction. 


Alien property. .right of a friendly 
alien to sue for return of property 
seized in time of war by the United 
States Government. 


Uebersee Finanz 
Markham, Alien 
Property Custodian, decided Octo 
ber 21, 1946, the District of Colum- 


® In the 


Korporation vy. 


case ol 


bia Court of Appeals rejected the 
Alien 


Custodian and reversed the District 


arguments of the Property 


Court, holding that § 5(b) of the 
Trading with the Enemy Act, as 
amended by Title HI of the First 
War Powers Act of 1941, by virtue 
of which the President during war 
time could direct the vesting of the 
property of any foreign country or 


national thereof in a_ designated 
agency or person, did not nullify 
§ 9(a) of the original act which 


vave any person not an enemy or an 
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suit in a United States District Court 
to recover property held by the 
Custodian. The majority opinion, 
by Groner, C. J., interpreted the 
amendment as setting up a_ proce- 
dure whereby seizure of alien 
property was no longer limited to 
seizure of the property of enemy 
aliens “after investigation”. He 
pointed out that a more expedi- 
tious procedure was “‘to seize initially 
all alien property, and then upon in- 
vestigation and with the burden of 
producing the facts placed upon the 


claimant rather than upon the Cus 


todian, to return the property of 
aliens not enemies.” Edgerton, J., 
dissenting upon the ground that no 
interest in the property was retained 
by the claimant since § 5(b) com- 
pletely vested the property in the 


8 Association Files Brief Amicus Curiae 


® On October 21, the Association, 
through its Committee on the Bill 
of Rights acting under the authority 
of the President and Board of Gov- 
ernors, filed in the Supreme Court a 
brief amicus curiae in Hickman v. 
Taylor, 4 F.R.D. 479, 153 F 2d and 
212, to protest what the Committee 
regarded as the “novel” decision of 
the District Court in eastern Pennsyl- 
vania that the existing Rules of Civil 
Procedure as to discovery are appli- 
cable to the memoranda or hearsay 
where the same were obtained or 
made by him after the material 
events of the case have taken place 
and the cause of action, if any, has 


accrued. 


This action, although disagreed 
with and criticized by some members 
of the Association who favor a change 
in the Rules, was regarded by its 
sponsors as another instance of the 
unceasing vigilance and activity of 
the Association in behalf of the fair 
rights of lawyers, their clients, and 


the public. 





ally of an enemy a right to bring 
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Custodian and that § 9(a) only con 
ferred jurisdiction to make an award 
to a claimant who established an 
interest in the property, was of the 
opinion that the appellant’s only 
remedy was to sue for compensation 
for the taking of the property. 


Labor Law. .injunction in labor dis- 
pute at suit of municipality served 
by power company. .right to discon- 
tinue. .success of direction that com- 
pany bargain in good faith as reason 
for exercise of court's discretion. 


® On September 26, 1946, the Court 
of Common Pleas of Allegheny 
County, Pennsylvania, in the case of 
City of Pittsburgh v. Mueller, grant- 
ed the motion of plaintiffs for a 
withdrawal of the suit and dissolved 
all proceedings thereunder. Thes« 


Quoting extensively from the 
October issue of the JOURNAL as to 
the importance of the issues in the 
case and the divided opinion of the 
Bar as to the proposed change in the 
Rules, the brief states its basic posi- 
tion as follows: 


The drafting, recommending, and 
adopting of an amendment to, or ex- 
tension of, the Rules of so novel, 
serious, and sweeping a nature as to 
embrace discovery to opposing coun- 
sel of a lawyer’s memoranda and 
hearsay information in preparation 
for trial, is not a matter which should 
be done hurriedly and without proper 
consideration. It should not be done 
merely incidentally in connection 
with the decision of a particular law 
suit which is pending between two 
private parties and which must be 
quickly determined. The customary 
and proper method is for the Court 
to give the Bar as a whole, all of 
whom are directly interested, a reason 
able opportunity to consider any im- 
portant proposed change in_ the 
Rules. Such reasonable opportunity 
has not yet been given to the Bar 
with respect to the amendment 
proposed on August 26, 1946, by 










included an order which had re- 
strained striking employees of the 
Duquesne Light Company, the source 
of power for municipal activities, 
and, at the same time, had directed 
the company to negotiate with its 
employees in good faith. Also among 
the dissolved proceedings was the 
commitment of an officer of the em- 
ployees’ union for contempt in vio- 
lating the order. ‘The Court noted 
that the right to discontinue was not 
absolute but stated that the motion 
was granted in consideration of the 
best interests of the public welfare 
since it was informed that, as a result 
of the Court’s direction that the com- 
pany negotiate with its employees 
in good faith, an offer had been 
made which the president of the 
union and the strike committee said 
was acceptable. 


in Hickman v. Taylor 


divided vote of the Advisory Com- 
mittee. 

Accordingly the American Bar As- 
sociation respectfully suggests to the 
Court that the present case of Hick- 
man v. Taylor should be determined 
according to the Rules as they now 
exist, which means that the decision 
of the United States Circuit Court of 
Appeals should be affirmed. 


A further statement in the brief 
which came in for some criticism and 
division of opinion at the Atlantic 
City meeting was the following: 

The American Bar Association 
further suggests and requests that this 

Court give the American Bar a rea- 

sonable opportunity to consider and 

make a recommendation to the Court 
and to the Advisory Committee with 
respect to the amendment proposed 
and released for publication by that 
Committee on August 26, 1946. 


As to the law of the instant case, 
the brief submitted three principal 
contentions which may be sum- 
marized to the following effect: 


1. The existing Civil Rules as to 
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discovery were plainly not in 
tended to embrace an opposing 
lawyer’s memoranda and _ hearsay 
information. The Advisory Com- 
mittee’s recent proposal, by di 
vided vote, for such an amend- 
ment as the District Court deci- 
sion would effectuate without an 
amendment, has encountered im- 
mediately widespread and strong 
opposition and has not yet been 
deliberated or voted upon by the 
Bar. 

2. The earlier common-law rule as 
to admissibility and discoverability 
of a party’s records and reports 
made in ordinary course of busi- 
ness contemporaneously with the 
occurrence of the accident is 


Letters to 





The Proposed ‘‘Condemnation Rule”’ 
To the Editors: 

The October issue of the JOURNAL 
(page 625) contains a report and rec- 
ommendation upon the condemna- 
tion of property. The writer has no 
criticism of the report except as to 
one feature. 

The condemnor, pursuant to the 
report, may bring its action to con 
demn the citizen’s property, com- 
pel the citizen to employ a lawyer to 
defend the action and after trial and 
verdict, if the condemnor is not 
satisfied with the amount of damages 
awarded, it may dismiss the action 
without paying the embattled citizen 
his costs, disbursements and attorney 
fees. 

In this, it is respectfully sub- 
mitted, the report is deficient and 
markedly unfair to the property- 
owner. A more enlightened system 
should be adopted whereby, when 
the condemnor has harassed the 
property-owner with one or more 
condemnation actions and dismisses, 
either before or after trial and 
verdict, it should be compelled to 
pay the costs and disbursements and 








manifestly inapplicable to a law- 
yer’s memoranda or records of 
hearsay information, made after 
the events entering into the 
claimed cause of action § had 
transpired. ... 


3. If an amendment to the Rules 
on judicial decision should be 
found desirable, an adaptation of 
the Admiralty practice in special 
cases like the present, which is an 
admiralty case on the common-law 
side of the Court by the plaintiff's 
choice, would be a better solu- 
tion. It would constitute a 
clearer and more readily applica- 
ble and_ effective standard of 
practice, and would cause far less 
disturbance, disorder and confu 


the Editors 


reasonable attorney fees of the land 
owner. 

California and some of the other 
enlightened States (not including 
Oregon) have such an enlightened 
and beneficent law. Section 1255a 
of the California Code of Civil Pro 
cedure provides: 


Plaintiff may abandon the _pro- 
ceedings at any time after filing the 
complaint and before the expiration 
of thirty days after final judgment, 
by serving on defendants and filing 
in court a written notice of such 
abandonment; and failure to comply 
with such Section 1251 of this code 
shall constitute an implied abandon- 
ment of the proceeding. Upon such 
abandonment, express or implied, on 
motion of any party, a judgment shall 
be entered dismissing the proceeding 
and awarding the defendants their 
costs and disbursements, which shall 
include all necessary expenses in- 
curred in preparing for trial and 
reasonable attorney fees. These costs 
and disbursements, including ex 
penses and attorney fees, may be 
claimed in and by a cost bill; to be 
prepared, served, filed and taxed as 
in civil actions; provided, however, 
that upon judgment o>f dismissal on 
motion of plaintiff, defendants, and 
each of them, may file a cost bill 


Association Files Brief Amicus Curiae 


sion in the normal functioning of 

the judicial process. . 
A Supplemental Brief filed a week 
later showed by citations that no 


” 


such “discovery” access to a lawyer's 
files has been accorded under the 
modern British Rules, which as to 
discovery are substantially identical 
with the present American Rules. 
The counsel who filed the brief for 
Allston 
Moore, of Charleston, S. C.; James 
W. Ryan, of New York; J. Harry 
LaBrum, of Philadelphia; Francis 
H. Inge, of Mobile, Ala.; and Ben- 
jamin W. Yancey, of New Orleans. 


19 


the Association were B. 


within thirty (30) days after notice 
of entry of such judgment; that said 
costs and disbursements shall not in- 
clude expenses incurred in preparing 
for trial where the said action is 
dismissed forty days prior to the time 
set for the trial of the said action. 


It is respectfully submitted that 
this provision should prevail in all 
cases and in all jurisdictions, eithei 
by statutory enactment, rule, or reg- 
ulation. 

The writer knows of cases where 
the condemnor has brought an 
action to condemn, tried the case and 
then dismissed it because it con- 
ceived the verdict to be too large. 
It then brought a second action with 
the same result after verdict, and 
then entirely abandoned the action, 
without paying the property owner 
any costs, disbursements, or  at- 
torney fees. 

In many cases such procedure beg- 
gars and pauperizes the property- 
owner in cases where the damage, 
harm and injury to the property- 
owner are wholly uninvited by him. 

Any system of enlightened justice, 
it is respectfully submitted, should 
provide for reasonable attorney fees, 
costs and disbursements for the 
property owner in the situations 
presented above. 

J. H. CARNAHAN 


Klamath Falls, Oregon 
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A Member of the House of 
Delegates Challenges 
Senator Morse's Views 


To the Editors: 


Perhaps it is mataral for Senator 
Morse to try to find comfort in the 
final adoption of his Res. 196 by an 
overwhelming vote, notwithstand- 
ing the fact that its effectiveness was 
greatly impaired, especially in the 
eves of the world, by the Connally 
Amendment. 

His feeling of satistaction, however, 
does not change the situation. Pea 
haps no better argument could be 
advanced against the Connally 
Amendment than that made on the 
Senate floor by Senator Morse him- 
self, but this writer does not believe 
that his present defense of that 
amendment is in accord with the 
views of the majority of the members 
of the American Bar Association on 
of the American people. 

Whether or not a given question 
is one of domestic or international 
concern is. certainly a justiciable 
question It is therefore one for the 
Court, whose ability and characte 
the Senator so ably eulogizes. If we 
mean anything by our repeated de 
inand for law and legal institutions 
as the proper instruments to use in 
world affairs, how can we justily 
such a thing as is represented by 


the Connally Amendment! 


20 


® At the organizational meeting of 
the incoming Board of Governors 
of the Association in Atlantic City 
on November 1, with President Carl 
Bb. Rix in the Chair, February 24-26 
was fixed as the time, and thi 
seach Hotel in Chicago 


he place, for the mid- 


Edeewate1 
was fixed as t 
vear meeting of the House of 
Delegates. 


The State Delegates will meet at 


9 o'clock on the morning of Tues- 
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The Senator says we could always 
resort to our rights in the Security 
Council. We could do that with o1 
without the Connally Amendment. 
gut to a lawyer, can there be any 
comparison favorable to the political 
Security Council as against a legal 
Tribunal, such as the Senator be 
lieves the Court to be? 

No patriotic American will be 
lieve that his nation would arbitrari- 
ly and unreasonably claim a ques 
tion to be domestic in character; but 
we cannot reasonably claim the sole 
power of determination of — the 
character of the dispute without 


recognizing a similarly exclusive 
power in every other nation when 
it becomes involved in a dispute. 
America is now cast in the role of 
the world’s most powerful nation. It 
is high time for its Government to 


begin to play the part. 


J. C. PRyor 


Burlington, lowa 


More as to Briggs vs. Palmer 
To the Editors: 


After reading their articles in the 
October JOURNAL, I have come to the 
conclusion that Mr. Briggs is a law 
yer with his fcet rather firmly on the 
ground and Mr. Palmer is a poet 


somewhat intoxicated with words. 


9) 


day, February 25, to make then 
nominations for Association officers 
and to fill expiring terms of mem 
bers of the Board of Governors. 

Lhe Board of Governors will mect 
next at the Hotel Drake in Chicago 
on November 30 and December 1, 
and will meet again at the Edge 
water Beach Hotel on February 22 
and 23. 

Lhe Board of Governors unan 
imously re-elected Ronald J. Foulis 





Poets may have a long-range, in 
direct influence on what the law 
becomes, but it is usually safer to 
appeal to a lawyer if one wants to 
find out what the law is. 


R. R. AvAMs 
New York City 


To the Editors: 


I wish to express my approval of 
your plan of presenting both sides of 
an important question in the same 
issue of the JOURNAL. This is  il- 
lustrated in the October number on 
the two articles on ‘World Govern- 
ment” and both articles on the legal 
philosophy of Justice Holmes. 

I am strongly of the opinion that 
when issues are discussed on any 
public forum, both sides should be 
presented at the same time because 
many auditors have had neither time 
nor Opportunity to conduct research 
on the question. Furthermore, each 
side will be more accurate in present- 
ing arguments when it knows it will 
be caught red-handed with any un 
warranted statements. 

Personally To am very much = in 
terested in basic issues of the law, 
such as those that have been = dis- 
cussed by Ben W. Palmer, and I 
would welcome more material of 
this kind in the JOURNAL, 


Karu B. Lurz 


Detroit, Michigan 


House of Delegates Meets February 24-26 


as Assistant Secretary and Olive G. 
Ricker as Executive Secretary of the 
\ssociation. 

The Board of Governors also unan- 
imously re-elected Judge E. ‘TV. Fair- 
child of the Supreme Court of Wis 
consin as Chairman, and William P. 
McCracken, Jr... of Washington, 
D.C., and L. K. Varnum, of Detroit, 
Michigan, as members of the Board 
of Elections for the present Associa- 


tion year. 
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B ANKRUP TE CY—"Corn Exchange 
Vational Bank and Trust Company 
v. Alauder Re-visited: The Afte 
nath of Its Implications”: Prior to 
the Chandler Act amendment to Sec 
tion 60 (a) of the Bankruptcy Act, 
transfers to secure antecedent debts 
siving rise to equitable liens which 
were subject’ to) infirmities under 
applicable State law for failure to re- 
cord or take immediate possession 
were nevertheless held in bankruptcy 
cases to be non-preterential if vali- 
dated within four months of the date 
of bankruptcy. By amendment to 
Section 60 (a) in 1938, the Congress 
sought to abolish this “relation-back”’ 
substitute therefor a 


doctrine and 


‘bona fide purchaser” test under 
which, to be non-preferential, such a 
transfer by an insolvent debtor must 
have been so far perfected prior to 
fling of a bankruptcy petition that 
“no bona fide purchaser from the 
debtor and no creditor could there 


after have acquired any rights in the 


3 property so transferred superior to 
the rights of the transferee. . aD 
the Alauder case (318 U.S. 434), de- 


cided in 1943, the Supreme Court 
held that an assignment of accounts 
receivable by an insolvent debtor to 
secure a contemporaneous advance 
of funds was a preferential transle 
because under applicable State law 
no notice to the account debtors had 
been given and the assignee’s title 
had for that reason not been “per- 
lected”. Milton P. Kupfer and Irvin 
Na- 


Conlerences of 


I. Livingston, counsel for the 
Midwest 


\ccounts Receivable Companies, re 


tional and 


spectively, have contributed to the 
\ugust issue of the Virginia Law Re 
view (Vol. 32—No. 5; pages 919-939) 
an informed discussion of the ad 


verse effect of this decision on ac- 
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counts receivable financing. In sev 


cral lower Federal Court decisions 
which have followed the Klaude) 
case, the authors find confirmation 


ol the possibility recognized by the 


Supreme Court that conflicts and 
confusion might result in determin- 
ing in interstate transactions which 
of different State laws is applicable 
in testing the validity of an assignee’s 
lien. To resolve this confusion and 
remove the resulting obstacles to ac 
counts receivable financing, the au 
thors suggest: (1) The enactment ol 
State legislation to clarify the appli- 
cable rules with respect to validation 


The 


amendment of Section 60 (a) to elim 


of an assignee’s lien; and (2) 


inate or drastically curtail the “bona 
fide purchaser” test. The article out 
lines steps already taken and in proc- 
ess along these lines. (Address: Vir- 
einia Law Review, Clark Memorial 
Hall, Charlottesville, Va.; 


a single copy: $1.00). 


p ice fon 


Cons rITUTIONAL LAW 

Searches and Seizures: In an article 
reminiscent of the days and nights 
of prohibition enforcement, Ivor C. 
Wingren, an Assistant United States 
District Attorney, presents in the 
June issue of the Rocky Mountain 
(Vol. 18 


345-365), a “Short Review of the Law 


Law Rei new 


No. 4; pages 


on Searches and Seizures and the 
Motion to Suppress the Evidence.” 
He compares the federal rule on the 
subject with that observed by most 
State Courts, and points to the series 
of decisions by the federal Courts 
which have served to restrict the ap- 
plication of the doctrine that ille- 
gally seized evidence is inadmissible. 
(Rocky Mountain Law Review, Uni 
versity of Colorado, Boulder, Colo.; 


price for a single sopy: $1.00). 


Cons PITUTIONAL LAW— 
“Surts 
and the Sovereign Immunity 
The 


immunity, 


Against Government Officers 
Dor 
sovel cign 


irvine’: doctrine olf 


which prevents a suit 


against the United States or a State 


> 


without legislative consent, Is ana- 
lyzed by Joseph D. Block in the sep 
issue of the Harvard Law 
Review (Vol. LIX—No. G 


1060-1086). The several reasons ad- 


tember 


pages 


vanced in justification of the doc- 
trine are considered but discarded in 
favor of that of protecting Govern- 
mental functions from the interfer- 
ence of private litigation. The un- 
indis- 


that 


fortunate confusion of the 


pensable-party doctrine with 
of sovereign immunity is noted as a 
preliminary to a review of the perti- 
nent cases and an appraisal of the 
clements relied on by the Courts in 
applying the doctrine of sovereign 
immunity. In licu of the use of “emp- 
ty fictions’ which have controlled 
the “wooden application” of the 
doctrine, the 


sovereign immunity 


author would require a jurisdic- 
tional allegation, either that an olf- 
ficial was acting under an unconsti- 
tutional statute or in excess of his 
authority. Safeguards in conjunction 
with such an allegation are suggested 
as a means of achieving the ultimate 
goal of preventing private litigation 
from interfering with governmental 


(Address: 
Review, Cambridge 38, Mass.; price 


functions. Harvard Law 


for a single copy: 85 cents.) 


LnsurRANCE—“Regulation of the 
Insurance Business and Public Law 
No. 15, 79th Congress, First Session”: 
An interesting and provocative es- 
say on the tasks confronting State 
commissions and the insurance com- 
panies themselves in adjustments to 
the Supreme Court decision in the 
South-Eastern Underwriters Associa 
tion case, 322 U. S. 533, appears as 
the leading article in the September 
issue of the Marquette Law Review 


(Vol. 30—No. 2; pages 77-97). ‘The 


author, Herbert H. Naujoks, former- 
Attorney 


ly Assistant General ofl 
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Wisconsin, reviews the various fed- 
eral statutes to which the temporary 
exemption granted by Public Law 
No. 15 applies. (Address: Marquette 
1103 W. 
Ave., Milwaukee 3, Wis.; price for a 


Law Review, Wisconsin 


single copy: 75 cents). 


Lazor LAW—“‘National Labor 
Relations Act and Massachusetts La- 
Relations Act” 


Associate 


bor Gordon D. 
the 


Massachusetts Labor Relations Com- 


Boynton, Counsel of 
mission, author of an article entitled 
as above, in the June issue of the 
Boston University Law Review (Vol. 
26—No. 3; pages 293-397) intends it 


as a ready guide and manual for the 


iverage lawyer confronted for the 
first time with a case before either 
the NLRB or the Massachusetts 


LRC. He accomplishes that purpose 
well. The article sets forth briefly the 
underlying principles of both Acts, 
which are almost identical. It shou!d 
prove of practical and immediate 
help to one not familiar with the 
Labor Relations Acts, and as a help- 
ful introduction to a more thorough 
study of the various provisions of 
the statutes as interpreted by leading 
cases. Accompanying the article is an 
\ppendix containing the texts of 
both statutes and the rules and reg 
ulations issued by both agencies. 


(Address: 
Review, 150 Fremont Street, Worces 


3oston University Law 
Lcr,, Mass.; price for 
$1.00). 


a single copy: 


L AW DIGESTS—“‘Some Memora- 
Law—1940-45”’: 
Another of the digests of State law 


bilia of Michigan 
developed during the war period is 
in the Michigan State Bar Journal ton 
May (Vol. XXV—No. 5; pages 251- 
Prepared by Charles 
Henry King, the article is described 


362). Dean 
as a written synopsis of a course 
taught by him during the Spring 
semester of 1946, at the Detroit Col- 
lege of Law. It is designed to afford 
the veteran returning to practice in 
Michigan a written reference to 
“things worth remembering”, as to 
the happenings in Michigan law dur- 
ing the war years. In this respect, it 
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Should prove to be a handy memo- 
randum. (Address: Michigan State 
Bar Journal, 412-414 Old Tower, 
Lansing 8, Mich.; price for a single 
copy not stated). 


| (ae ent Develop- 
ments in Patent Law’: As a service 
for returning veterans, the Michigan 
Law Review recently inaugurated a 
fifteen 
ments on wartime developments in 


series of articles and com- 
the various fields of the law. “Recent 
Developments in Patent Law’ are 
discussed by Arthur M. Smith, of the 
Michigan Bar, in the June issue of 
that journal (Vol. 44—No. 6; pages 
899-932), which contains also com- 
ments on domestic relations by Pro- 
John S. Duke 
University (pages 1052-1089) and on 
Russell A. 
Smith of the University of Michigan 
(pages 1089-1131). 


The significant development in 


fessor Bradway of 


labor law by Professor 


the patent-law field during the war 
Mr. Smith 
newal of the Jeffersonian view that 


years, urges, is the re- 
a patent is a “privilege” rather than 
“property”, but he thinks that this 
view requires clarification by statute. 
The application by the Supreme 
Court of a “standard of invention” 
much more exacting than that fol- 
lowed by the Patent Office in issuing 
patents, Mr. Smith concludes, has a 
tendency to defeat the public pur- 
pose of the patent system, which is 
the securing of the publication of 
inventions and scientific discoveries. 
(Address: Michigan Law Review, 
Ann Arbor, Mich.; price for a single 
copy: 51.00). 


P, TENTS —“Implied Warranties 
“When a 
manufacturer or dealer sells a prod- 


of Non-Infrigement”: 


uct, is there an implied warranty 
that the product does not infringe 
the 
question posed by Louis Robertson, 


adversely-owned patents?” is 
of the Illinois Bar, in the June issue 
of the Michigan Law Review (Vol. 
14—No. 6; pages 933-954). Although 
the and 
on the subject (as Mr. 


“ill-considered” 
Robertson 
sees them) generally contain holdings 


few cases 















in the affirmative, they are, he con- 
tends, inconsistent with the ‘‘funda- 
mental principles of implied warran- 
ties.” According to these principles, 
the implication should depend upon 
such factors as the purchaser’s knowl- 
edge, the seller’s right to indemnifi- 
cation, and the reliance by the pur- 
chaser on the seller’s special know] 
edge. ‘The author regards both the 
common law and the Uniform Sales 
Act as inadequate to settle the ques- 
But he that, 
certain suggested changes, Section 36 
of the Revised Sales Act 
should provide an adequate statu- 


tion. considers with 


Uniform 


tory basis for a clearcut rule. (Ad- 
dress: Michigan Law Review, Ann 
Arbor, Mich.; 
copy: $1.00). 


price for a_ single 


Pustic UTILITIES—“‘Public 
Utility Depreciation”: The Septem- 
ber issue of the Cornell Law Quarter- 
ly (Vol. XXXII—No. 1; pages 4-24), 
contains a challenging discussion of 
the various  legal-accounting-engi- 
neering theories which continue to 
plague Courts, regulatory commis- 
sions, lawyers, accountants, and in- 
vestors, in the field of public utility 
depreciation. Professor Freeman, of 
the Cornell Law School, formerly a 
practitioner in public utility law, 
concludes his review of the Supreme 
Court decisions with the view that 
the Court “has intentionally avoid 
ed committing itself to any specific 
plan.” After outlining the principal 
“amortization” and “equalization” 
theories of depreciation accounting, 
he quotes extensively from the 1943 
Report of the Committee on Depre- 
ciation of the National Association of 
Railroad and Utilities Commission 
ers, which advocated the use of the 
“straight-line” method. Based on his 
examination of more than 1300 com- 
mission and Court cases, Professor 
Freeman concludes that it would now 
be feasible, upon the basis of histor- 
ical experience, to establish stand- 
ard annual depreciation rates for the 
various types of public utility enter- 
prises. He recommends that the ac- 
cumulation of reserves be restricted 
to actual needs and that “direct power 
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should be given to administrative 
igencies to fix annual depreciation 
rates and to require yearly expense 
charges in these amounts.” (Address: 
Cornell Law Quarterly, Ithaca, N. Y.; 
price for a single copy: $1.00). 


r 
T axa TION — Federal Income 
Faxes — “Family Income and Fed- 
ral Taxation’: In the October is- 
sue of Taxes—The Tax Magazine 
Vol. 24—No. 10; pages 980-987), 
Stanley S. Surrey, Tax Legislative 
Counsel in the United States ‘Treas 
ury Department, reviews some of the 
styles in tax avoidance, with partic- 
ular reference to the splitting of 
family incomes. He also considers 
the current suggestions for legisia- 
tive correction of tax discriminations 
which are incident to geographical 
discrimination between community 
property and non-community prop- 
erty States, as well as what he terms 
the “qualitative” discrimination be- 
tween families receiving earned in- 
come and those deriving investment 
income. Among these suggestions is 
a proposal which would in effect 
provide for splitting the income be- 
tween husband and wife, for tax pur- 
poses. This was the subject of active 
consideration by the Association’s 
Section of Taxation and the House 
of Delegates in Atlantic City. The 
debate and outcome will be reported 
in a subsequent issue, in the proceed- 
ings of the House, and in the Sec- 
tion’s distribution of documents to 
its members. (Address: Commerce 
Clearing House, 214 North Michigan 
Avenue, Chicago 1, IIl.; price for a 
single copy: 50 cents). 


"T axation—“Use of Life Insur- 
ance to Mitigate Taxes”: As life in- 
surance is so important a factor in 
the average American’s financial 
condition, it naturally has received 
attention from the taxing authori- 
ties. C. Rex Welton, in the May is- 
sue of the Wisconsin Law Review 
(Vol. 1946—No. 3; pages 257-280), 
discusses the present status of insur- 
ance under the federal tax laws. Al- 
though the principal stress is on es- 
tate tax aspects, the gift and income 


tax problems are reviewed as well. 
The author outlines some of the ad- 
vantages of insurance from a tax 
viewpoint, and indicates some of the 
pitfalls to be avoided in the transfer 
of policies and the payment of premi- 
ums. (Address: Wisconsin Law Re- 
view, Madison, Wis.; price for a sin- 


gle copy: 75 cents). 


Un: rED NATIONS—“‘UN or 
World State”: A Reply to Mr. Justice 
Roberts’ Address: In the October 
issue of the Pennsylvania Bar Associa- 
tion Quarterly, Thomas Raeburn 
White, of the Philadelphia Bar, 
makes a_ spirited and_ trenchant 
answer to the address of his distin- 
guished fellow-townsman before the 
Bar Association. Mr. White, from 
his scholarly studies in international 
law and organization, gives strong 
support to The United Nations, and 
maintains that the scheme of “world 
government” urged by Mr. Justice 
Roberts is utterly impracticable now 
and would be disastrous for the 
United States if it were ever accepted. 
(Address: Pennsylvania Bar Associa- 
tion Quarterly, 112 Market Street, 
Harrisburg, Pa.; price for a single 


copy: $2.00). 


Ww ILLS—‘Joint and Mutual 


Wills’: In the Rocky Mountain Law 
Review for June (Vol. 18—No. 4; 
pages 366-377), Edwin M. Sears of 
the University of Denver discusses 
the problems arising when husband 
and wife execute identical or similar 
wills, embodied sometimes in one 
document and sometimes in sepa- 
rate wills. He gives a useful summary 
of considerations which guide the 
Courts in determining whether joint 
or mutual wills are irrevocable after 
one of the parties has died. He dis- 
cusses fully the interesting case of 
Ireland v. Jacobs, in which the Su- 
preme Court of Colorado refused to 
give effect to a joint instrument as 
the will of the wife, who died after 
her husband, because of defects in 
execution by the wife. although the 
instrument had been probated as the 
husband’s will upon his prior death 
and under it his property had passed 
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to the wife. ‘The article makes a 
persuasive case for finding an irrevo- 
cable contract where the two wills 
are contained in a single document, 
and particularly where the pro- 
reciprocal. (Address, 
Rocky Mountain Law Review, Uni- 
versity of Colorado, Boulder, Colo.; 


visions are 


price for a single copy: $1.00). 


WV ORKMEN’S COMPENSA- 
LION 
Proof and Relations of Law and 


Symposium on Scientific 


Medicine: The July issue of the 
Indiana Law Journal (Vol. 21-No. 4) 
contains four articles of interest 
on the above subject. The first, 
“Modern Trends In Workmen’s 
Compensation” (pages 473-575), by 
Samuel B. Horowitz of the Boston 
Bar, is a comprehensive presentation 
of the need for an enlightened in- 
terpretation, by the Courts, of the 
federal and State workmen’s com- 
pensation laws. In this and a com- 
panion article by the same author 
on “Assaults and Horseplay Under 
Workmen’s Compensation Laws”, 
in the October issue of the Illinois 
Law Review and the August issue 
of the Law Society Journal of Massa- 
chusetts (Vol. 12 — No. 3; pages 
179-242), the history and trend of 
judicial interpretation of the various 
compensation statutes are well pre- 
sented. These well-documented ex- 
positions should be of assistance to 
judges and lawyers with problems in 
this field. The other three articles in 
the symposium series are “Trauma 
in relation to Condition of Lung 
and Thorax” (pages 577-630), by 
Dr. Mark D. Altschule; “Proof and 
Disproof of Casual Connection Be- 
tween Disease and Air-Borne Irri- 
tants” (pages 631-660), by Professor 
Leslie Silverman, and “Silicosis, The 
Most Important of the Pneumoni- 
oses” (pages 661-682), by Dr. Nor- 
bert Enzer. These discuss various 
types of injuries to the lungs which 
occur primarily during the course 
of employment. (Address: Indiana 
Law Journal, Bloomington, Ind.; 
price for a single copy: 75 cents; 
The Law Society of Massachusetts, 
18 Tremont Street, Boston 8, Mass.; 
price for a single copy: 50 cents). 
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by Edgar Bronson Tolman 


Phe Justices of the Supreme Court 


of the United States assembled at 
noon October 7, for the opening of 
the 1946-1947 term, all Justices pres- 
ent. The Journal of the Court shows 
certiorari allowed in thirty-five cases 
and one hundred twe nty three denied 
on October I. 


sure of work no opinions have been 


Because of the pres 


handed down in the cases argued 


before November 12. 


The Court is now in recess until 


November 12, at which time it is 
expected that opinions in important 


cases will be delivered. 


Iwo important cases in the field 


of election law have been decided 


on motion without oral argument. 


In Colegrove v. 


~ 


Green, the Illinois 
Congressional Redistricting case, in 
which opinions and dissenting opin 
were June 10) (32 
\.B.A.J. 481), a petition for reheat 


ions delivered 


ing and a motion fon 


reargument 
The 


rehearing was denied 


belore the full Court were filed. 
petition for 
October 28, 
to the Civil 


and leave was granted 
Liberties Union to file 
a brief amicus curiae: but no order 
the motion for re- 


was entered on 


argument. 


day Cook y. Fortson 
Duckworth, the 


“county unit plan” cases, 


On the same 
and = Turman vy. 
Georgia 
were disposed of on motion to dis- 
miss or affirm. The Supreme Court 
ordered both appeals dismissed, cit 
ing Colegrove v. Green, with instruc 


tions to the District Court to dismiss 


both cases. 
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Review of Recent Supreme Court Decisions 


\lthough no prevailing opinion 
was filed in the Georgia cases, the 
questions of law therein involved 
are so important and their relation 
to Colegrove v. Green is so signifi 


cant that we proceed to the review 
of Mr. Justice Rurirpcr’s dissenting 


opinion, 


Election Laws — Nomination of Can- 
didates for Public Office — Georgia 
“County Unit’’ Plan of Nomination — 
Declaratory Judgments 


Cook, et al. vy. Fortson, as Secretary 
ol State of Georgia, et al; Turman, et 
al. v. Duckworth, Chairman, Georgia 
Comniittee., 


Democratic Executive 


etal. OL L. ed. Adv. Ops. 65; 67 Sup. 
Ct. Rep. 21; 15 U. S. Law Weck 
3150. (Nos. 531 and 532, decided 
October 28, 1946). 


These actions were brought by 
Georgia citizens and registered voters 
in a three-judge District Court of the 
United States for the Northern Dis 
trict of Georgia, for declaratory judg- 
ment and injunctive relief. ‘They 
challenged the validity of the Geor 
gia statute providing for the “county 
unit” plan of nomination of candi- 
dates lor Governor and other public 
that State. 


of appellants’ briefs discloses that 


officials in Examination 
alter the votes were cast and counted, 
the candidates in each county who 
received the highest number of votes 
were considered to have carried that 
the 
namely, two 


county and were accorded 


“county unit of value”; 
votes for each member of the House 








which the 


of Representatives to 
county is entitled. Vhe plan is said 
to have originated for the prevention 
of the nomination of candidates in 
preponderating numbers from the 
counties of high population and in 
order to insure a representation on 
the ballot of candidates from coun 


tics of lessea population, 


‘The that this 


“county univ” plan gave to the voters 


petition alleges 
in counties of lesser population many 
times the voting weight of the coun 
ties of larger population. By way ol 
illustration, it is specifically set out 
in the petition that “it requires 106. . 
votes in Fulton County to have the 
same value as one vote in Chattahoo- 
chee County,” and that “it requires 
seventy-one votes in Fulton County 
for the same value as one vote in 
Quitman County”. All of which was 
declared to discriminate against citi- 
zens of certain counties in favor of 
those from other counties, contrary 


to the 14th Amendment. 


The Court in each 


denied applications for interlocutory 


District case 
injunctions, but it declined to pass 
finally upon motions to dismiss the 


actions. 


On appeal to the Supreme Court, 
on motion to dismiss or affirm, the 
Supreme Court without oral argu- 
ment dismissed both appeals and 
District Court 
The 


entered per curiam without support- 


directed the to dis- 


miss both actions. order was 


ing opinion. 
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Mir. Justice Buack and Mr. Justice 
\It pity were of opinion that prob 
le jurisdiction should be noted. 
Mr. Justice RUTLEDGE was of opinion 
hat the question of jurisdiction 
should be postponed to the hearing 
i the cases on the merits. In support 

his position he filed a dissenting 
pinion. He points out that the de- 
sion of the District Court was based 
mn Colegrove v. Green, the Llinois 
Congressional Redistricting case (re- 


iewed in 32 A.B.A.]. 81). 


Mr. 


Justice RUTLEDGE discloses his view 


In the dissenting opinion 
4 the grounds on which the District 


Court acted. He declares that the 
Court did not rest alone upon the 
point decided in Colegrove v. Green; 
that in No. 531 the Court apparently 
held that the “county unit” plan is 
imposed by party action, not by Stat« 
action, and therefore not within the 

“No 
} 


he privileges 


constitutional command that 


State shall... abridge t 

. of citizens of the United States”, 
and that in fact the system was not 
being applied because the executive 
committee had certified both can 
didates subject to later action by the 
party’s State convention. 

Myr. RurtepGe further 
No. 532 the 


Court's opinion holds that it) was 


Justice 
states that in District 
‘ not Shown that the State of Georgia 
has denied the plaintiffs equal pro- 
tection of the laws. 


In view of the fact that the merits 


ol the case in No. 532 were conclu 
sively determined on what Mr. Jus 
tice RUTLEDGE calls “dubious rulings 
upon strictly jurisdictional matters” 
aud because this case differs in im 
portant respects from Colegrove  v. 


Mr. 


claves that the question of jurisdic 


Green, Justice RUTLEDGE ce 


tion should be reserved to the hearing 
on the merits; that if this is done a 
rehearing should be granted in Cole 


erove v. Green and that case rear- 


gued with these cases. 


The joint effect of these decisions 








and 


doubt the 


leaves In some SCOP 
applicability of the Declaratory Judg 
ment Act and Rule 57 of the Federal 
Rules of Civil Procedure. In a not 
to his dissenting opinion, Mr. Jus 
tice RUTLEDGE says that Congress au- 
thorized relief by way of declaratory 
judgment in order to avoid the limi 
tations resulting from the fact that 
immediately effective equitable re 
lief could not be given. And he says 
that “the outer boundaries of juris 
diction under the declaratory proce- 
dure remain largely undetermined.” 
Declaratory relief is one of the most 
useful of the modern procedural de- 
vices. Doubt as to its applicability to 


all civil actions should be resolved. 
J 


November 11, 


Day, has now become a legal holiday, 


Because Armistice 
the Nation’s highest court held no 


session on that dav. It convened at 


noon Tuesday, November 12. 


Many 
awaited decisions were expected but 
Many 


decided on mo 


long delayed and eagerly 


no opinions were delivered. 
cases were howevei 
tion. Review was granted in eleven 
cases and denied in forty-eight. Hea 
ing was denied in twenty-nine cases. 
In No. 504 Marr Duplicator Co. v. 
1. B. Dick Co., 


vranted. The judgment of the Circuit 


certiorari was 
Court of Appeals was vacated and the 
cause is remanded to that court fon 
consideration of the question, raised 
by the Solicitor General in his mem 
orandum as amicus curiae, “whethe 
respondent’s prosecution of the in- 
stant case may not constitute a fraud 
upon the courts.” The Court then 
proceeded to the argument of fou 
CascS, 

lL hree delivered 


Monday, November 18. 


opinions wer 


Mr. Justice DouGLas delivered the 
opinion of the Court affirming the 
conviction of members of a Mormon 
sect charged with violation of the 
Mann Act for transporting women 
immoral 


across state lines for 


The 


pur- 


poses. accused defended on 


Recent Supreme Court Decisions 








the ground of their “religious be- 
lief” that plural marriage was in 
obedience to divine command. Jus- 
tices BLAck, JACKSON and MuRpPHy 


dissented. 


Mr. Justice J ACKSON delivered thy 
prevailing opinion that the Champ 
lin Refining Company was a com 
mon carrier in interstate commerce. 
Justices FRANKFURTER, BLACK, DouG 
LAS and BuRTON dissented. 


The Court by a vote of 8 to I re- 
versed a holding of infringement ol 
an oil well patent. Mr. Justice Bur- 


TON was the one dissenter. 


These decisions were handed down 


too late for review in this issue. 

In Colegrove v. Green, the Illinois 
Congressional apportionment Case, 
the Court denied, in a per curiam 
order, the CHIEF JUSTICE not partici- 
the motion for 


pating, reargument 


before the full bench. 





Harold H. Bredell of Indianapolis, In- 
diana, elected to the Board of Governors 


for a one-year term to fill the vacancy 
caused by the resignation of Eli F. See- 
birt, Seventh Circuit 
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Lawyers 


in the 


News 


Alexander 
WILEY 








® Among lawyers there is especial 
interest in the personalities and ca- 
reers of the respective Chairmen of 
the Committees on the Judiciary, in 
the Senate of the United States and 
the House of Representatives. New 
men will be in those posts when the 
incoming Congress meets in Janu 
ary; the famous “team” of McCar- 
ran-Sumners will no longer be joint 
sponsors of legislation. Judge Sum 
ners was not a candidate for re-elec 
tion to the House, and the com 
plexion of the new Senate means 
that Judge McCarran will leave his 
chairmanship and go to the minor- 
ity side of the table. 

At this writing, the indications 
are that the new Chairman of the 
Senate Committee on the Judiciary 
will be ALEXANDER WILEY, of Wis- 
consin. He was born in Chippewa 
Falls, in that State, in 1884, attend- 
ed Augsburg College in Minneapo- 
lis and the University of Michigan 
Law School, but took his law degree 
at the University of Wisconsin in 
1907. He has practised law in his 
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home town since that year, and has 
served as prosecuting attorney of 
Chippewa County. He owns and op- 
erates a large farm. 

WiLry was elected to the Senate 
in 1938 and re-elected a year ago. He 
has been active in Kiwanis, and is a 
Son of Norway. He has been a mem- 
ber of the American Bar Association 
since 1923, and has the confidence 
and friendship of many of its leaders. 
\s an experienced lawyer and effec- 
tive parliamentarian, he is expected 
to do well in the leadership of this 
important Committee. 


Earl Cory 
MICHENER 





® A capable lawyer who has served 
long in the minority in the House 
Committee on the Judiciary is 
looked on as its likely Chairman in 
January. He is regarded as among 
the ablest lawyers in the Congress. 

EArt MICHENER was born in At- 
tica, Ohio, in 1876. He attended the 
University of Michigan Law School 
in 1900-02, but was graduated in law 
from Columbian University in 1903. 
He has practised law at Adrian, 
Michigan, since 1903, and was prose 
cuting attorney of Lenawee County 
in 1911-14. He served as a private in 
the 3lst Michigan Volunteer Infan- 
try in the Spanish-American War. 
He was first elected to Congress in 
1918, and served from 1919 to 1933. 
He came back to the House in 1937 
and has been a member of the suc- 
ceeding Congresses. His contribu- 
tions to the development of legisla- 
tion have been many and substantial. 


He has been a member of the Ameri- 


can Bar Association since 1922. 





Chief Justice 
J. C. McRUER 


® The President of the Canadian 
Bar Association until next September 
is the distinguished Chief Justice of 
the High Court of Ontario, who has 
been active in the projects of coop- 
eration between that Association and 
the American Bar Association since 
1944. He has been and is the Vice 
Chairman of the Canadian Associa- 
tion’s Committee on the Bases of 
Peace, which submitted in 1945 to 
the Committee of Jurists and the San 
Francisco Conference a joint report 
with our Association on the World 
Court and its Statute and worked 
actively with the American Bar Com- 
mittee in behalf of their common 
objectives. 

Chief Justice McRuer was born 
on a farm in Oxford County, Prov- 
ince of Ontario, in 1890. He attended 
the Paris High School, in Ontario, 
and entered the University of To- 
ronto in 1907, to take up political 
science. His health broke down dur- 
ing his first year at the University. 
After a year’s absence from college, 
he entered the Law School at Os- 
goode Hall, Toronto, from which he 
was graduated in 1913. He was called 
to the Bar of Ontario in February of 
1914. 

During World War I, he served 
overseas as a Lieutenant in the Cana- 
dian Artillery, and was wounded in 
1917. After his return to active serv- 
ice in 1918, he served in Belgium and 
with the occupational forces in Ger- 
many. In 1919 he returned to the 
practice of law in Toronto. He was 
appointed Assistant Crown Attorney 
for the City of Toronto and the 
County of York in 1921. While he 
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ield this office, he was engaged in 
many major prosecutions as associate 
counsel. 

In 1924, he resigned to accept a 
etainer from the Government of 
Canada as chief counsel to conduct 
he prosecution of a combine in the 
sale of fresh fruit, extending through- 
out western Canada. He has since 
icted as chief counsel for the Govern- 
ment of Canada in many prosecutions 
under the Combines Act. He lectured 
in the Law School at Osgoode Hall 
n criminal procedure from 1930 to 
1935. During World War II he 
served as Consul for The Netherlands 
in Toronto for three years. 

In 1936, he was elected a Bencher 
of the Law Society of Upper Canada, 
and was chairman of the Unauthor- 
ized Practice Committee and later 
the Legal Education Committee. At 
the time of his elevation to the Bench, 
he was a member of the Bar of On- 
tario, Alberta, and British Columbia. 
Ife was appointed an Associate Judge 
of the Court of Appeal of Ontario 
in October of 1944, and in December 
of 1945, he was made the Chief Jus- 
tice of the High Court of Ontario. 

Chief Justice MCRuER has been an 
active member of the Canadian Bar 
\ssociation for twenty-five years, has 
served on its Council and as Chair- 
man of its Section on the Adminis- 
tration of Criminal Justice. In Oc- 
tober he came to New York to confer 
with the American Bar Committee as 
to joint plans to aid in “the progres- 
sive development of international 
law”. His greeting and earnest mes- 


sage to the lawyers of America was in 
52 A.B.A.J. 769. 


Dr. Roberto 
JIMENEZ 





® A lawyer whose charm of person- 
ality and quickness of grasp of the 
many-sided legal problems has made 





a marked impression, is Dr. RoBERTO 
JIMENEZ, of the Republic of Panama, 
Chairman of the important Commit- 
tee No. 6 (Legal) in the General 
Assembly. He succeeded in that post 
John E. Reed, of Canada, when the 
latter was elected to the International 
Court of Justice last winter. Matters 
on the Assembly agenda which de- 
pend on legal angles are referred for 
opinion to Committee No. 6, on 
which are some of the ablest lawyers 
in the assembly. 


Dr. JIMENEZ was an honor guest 
of the American Bar Association at 
its Annual Dinner in Atlantic City, 
and was warmly greeted by those 
who had come to know him and his 
work and worth. 


Dr. JIMENEZ was born in the City 
of Panama in 1895, and attended 
Notre Dame University, Georgetown 
University Law School, and the Uni- 
versity of California Law School. 
After living for several years in San 
Francisco he returned to Panama and 
has made his career in law and busi- 
ness, as well as in diplomacy and pub- 
lic service. 


The posts held by him have in- 
cluded those of Director of the 
Liberal Democratic Party, First Sec- 
retary of the Panamanian Legation 
in Costa Rica, Secretary-General of 
the Presidency, Under Secretary of 
Finance and Treasury, Consulting 
Attorney for the General Lottery, 
member of the National Electoral 
Jury, member of the Commission for 
the Revision of Codes, and President 
of the Canal Zone College of Lawyers. 


In 1943, he was elected President 
of the National Assembly of Panama 
and Chairman of its Foreign Affairs 
Committee. He headed his country’s 
delegations to the Conference of 
Chapultepec, the San Francisco Con- 
ference, and to the first part of the 
First Session of the General Assembly 
of The United Nations, in London 
last January, and served as Minister 
of Foreign Affairs of Panama until 
June of this year. 
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Daniel Alden 
REED 


® The change in political control in 
the National House of Representa- 
tives will bring to the fore a rugged 
lawyer who has been in the Con- 
gress since 1919 from the western- 
most district in New York, and has 
served for years on the Committee on 
Ways and Means, although he is not 
the ranking member of his party. In 
whatever capacity he serves, he will 
undoubtedly continue his outspoken 
advocacy of reduced spending and 
lower taxes, and of the emancipa- 
tion of the American system of free 
enterprise from what he regards as 
“the shackles of regimentation and 
bureaucracy.” 


REED was born on a farm near 
Sheridan, in the hills of Chautauqua, 
New York, in 1875. He attended 
Cornell University, and was an All- 
American guard on its football team 
in 1898 and 1899. His degree was in 
law. Admitted to the New York Bar, 
he began the practice of law in Dun- 
kirk, in his home county, but re- 
turned to his Alma Mater each au- 
tumn as head coach of the “Big Red 
Team.” For five years he was an at- 
torney in the State Excise Depart- 
ment. Then he went into politics, 
and was elected to Congress twenty- 
eight years ago. 


Since then, he has devoted him- 
self wholly to being Congressman 
from his district, which has been so 
well pleased that he has had no seri- 
ous opposition in many years. At 
times he has tried to conduct classes 
in “setting-up” exercises for mem- 
bers of the House, to keep them 
physically fit during long sessions; 
but this has rarely had much ap- 
peal. In the floor of the House he is 
a hammer-and-tongs debater for the 
faith that is in him. 
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® Prepared by Committee on Publications, Section of Taxation: Mark H. Johnson, 


Chairman, New York City, William A. Blakely, Dallas, Texas, Philip Bardes, Howard 
O. Colgan and Martin Roeder, New York City, Allen Gartner, Washington, D. C., and 


Edward P. Madigan, Chicago. 


The 
mecting in Atlantic City on Octobea 


—7 9 
24-29, 


Section of ‘Taxation, at its 


recommended several im 
portant changes in the Federal tax 
law. All proposed statutory amend- 
iments were approved by the House 


Lhe 


following is a brief summary of the 


otf Delegates on November 1. 


recommendations of widest general 


interest: 


Husband and VW/ife— 
Income and Estate Tax 


The most controversial issue con- 


sidered at the meeting was the prob 
taxation. Re 


lem of husband-wite 


sponsible Treasury ofhcials had sug 
vested the possibility that all income 
and wile be divided 


of a husband 


automatically for income tax pur 
poses. After considerable discussion, 
this proposal was approved, and the 
recommended an amend 


51 (b) 


tax on a joint return would be twice 


Section 
ment to Section by which th 
the tax computed on one-half of the 


ageregate net income. 


aS Db 


Phe following 


“comment” was submitted to the 
House of Delegates: 


Federal 


come, an advantage 


“In the taxation of in 


is enjoved by 


residents of community property 


States. In one State (Texas) all in 


come, whether earned or from in 


vestinents, may be reported, On 


half bv each spouse. In the others, 


all earned income may be so re- 


ported, the rule varying with respect 
investments. In a 


to income from 


similar manner, in the common-law 


States, income from investments may 
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be divided between spouses by gilts 
or through common ownership, but 
earned income must be reported in 
common-law States by the one who 
carns it. 
“This has created a discrimina 
tion in income tax imposed upon 
husband and wife between those who 
live in different States, and between 
The 


proposed resolution seeks to tax all 


earned and invested incomes. 


married couples alike with respect 
to income tax, regardless of residence 
or type of income. 


“It is distinctly understood that 


since the purpose is to accomplish 


equality of taxation among all 


married couples wherever — thei 


domicile, and since the present 


Federal Estate Vax law discriminates 
against married couples in the com 
munity property States, this recom 
mendation is approved only as part 
of a whole of which recommenda 
tion 10, following, is an integral part. 

“It is unofhcially estimated that 
the revenue loss would approximate 


The 


the proposal without further legisla 


one billion dollars. effect of 
tion would be to pass on such a tax 
reduction to married persons, with- 
out a like relief to heads of families 
or unmarried 


that 


persons. It is ree 


ognized consideration must 


necessarily be given by the taxing 


authorities to an equalization of the 


over-all tax burden among. thes 


several groups of our taxpavers.” 
The 


related recommendation re 


ferred to in this comment is to the 
effect that a thorough study be made 


of methods for ctlecting equality in 


esiate) and gilt) tax taxation olf 


esidents of community property 


states; and that, until corrective 
legislation can be devised, the 1942 
Act amendments relating to this sub 


ject be repealed. 


Estate and Gift Tax 


Several important estate and gilt tax 


amendments were recommended. 

(a) Life insurance. It is proposed 
that life insurance be placed on the 
same basis as other property, by im- 
posing estate tax only if the decedent 


owned the policy at the time of his 


death, or if he had transferred it 
during his lifetime under circum- 
stances which would create estate 


tax upon other property. 

(b) Future interests. Yo eliminat 
the necessity for small returns show- 
ing negligible tax, it is proposed that 
a $3,000 annual gift tax exclusion be 


permitted for future interests. 


(c) Powers of appointment. “Two 
alternative amendments are recoim- 
mended, either of which is con- 


sidered to be an adequate solution 
of the and 
created by the 1942 Act. 
the law as it existed prior to October 
21, 1942, 


before 


hardships inequities 


Both restore 
with respect to powers 
thai With 


respect to powers created after that 


created cate. 
date, the first proposal is to tax only 
the exercise of the power, and to ex- 
empt the exercise of a special powet 
in favor of the exempt class defined 
in the present statute. The second 
proposal follows the theory of the 
present statute with respect to post 
1942 powers, but enlarges the class 
and types of powers, especially 
fiduciary powers, which are exempt 
from tax. 

(d) Release of reserved powers. 
It is recommended that the time for 
release of powers reserved by a 
grantor be extended until January 1, 
1948, in lieu of the present provi- 
sion which expired on January I, 
1945, 
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(e) Gift tax returns. Under present 
iw, the value of prior gifts is al- 
ways open to question for the pur- 
pose of determining the tax bracket 
of later gifts. In effect, therefore, 


there is no statute of limitations 
upon the issue, even though the 
statute bars any deficiency or refund 
of the tax itself for the prior year. 
the 
absence of fraud, the amount of any 


It is recommended that, in 
net gifts disclosed in a return be not 
subject to revision after the expira- 
which the 


tion of the time within 


‘ “ 8 ° 
Improving ‘Administrative 
° 3 
Justice 
(Continued from page 831) 
like trial courts they may determine 
the first instance and deter- 
mine conflicting evidence, they cannot 
act in disregard of or contrary to the 


facts in 


evidence or without evidence. They 

may not take affirmative or negative 

without the factual basis re- 
quired by the laws under which they 
are proceeding. Of course, they may 
not proceed in disregard of the Con- 
stitution, statutes, or other limitations 
recognized by law. 

It would be hard, therefore, for any- 


action 


one to argue that this Act did any- 
thing other than cut down the “cult 
of discretion” so far as federal law is 
concerned. 


Plenary Review of ‘‘Legal 

Wrong" by Action or Inaction 
(9) Finally, the Act expressly pro- 
vides not only that every instance of 
“legal wrong” shall be subject to 
judicial review*4 but that adequate 
intermediate judicial relief shall be 
provided,®® that inaction shall be as 
much subject to review as excessive 
action,’® and that every recognized 
type of question of law—including 
supporting evidence for findings up- 
on which agency action rests*?—shall 
» itis 
of the 
statute that judicial review is 


be subject to judicial review. 
therefore a major premise 
not 
merely available but is plenary in 


tax on such net gift is determinable. 


Excess Profits Tax 


Iwo procedural recommendations 


were made with respect to excess 
profits tax, 
It has been held that the Tax 


Court of the United States has no 
jurisdiction over the disallowance by 
the Commissioner of Internal Reve- 
nue of a claim filed under the relief 
provisions of the Act until the tax 
has been paid. The Act itself pro- 
vides that a portion of the tax in 


evel y proper sense of the word, No 
fear it 
so long as administrative operations 


administrative agency need 
accord with law, but no citizen need 
complain that he is without it if he 
has been subjected to injury beyond 
the law. 

None of these premises of the Ad- 
ministrative Procedure Act will bear 
attack, unless the concept of justice 
according to law is to be abandoned. 
There is no half-measure or middle 
road. However, the statute need not 
be viewed as a straight-jacket for ad- 
ministrative agencies. Except so far 
as there may be other or “outside” 
requirements of law,*® it simplifies as 
well as directs administrative proc- 
esses. Official compliance will set at 
rest endless bickering and discussions 
as to what is proper procedure. Un- 
der the Act, agency action may be 
attacked—but it can be as simply de- 
fended. If indeed there is any danger 
to good and efficient government in 
the Act, that danger lies in its be- 
coming merely a form through in- 
different administration, reluctant 
interpretation, or insufficient public 
understanding. 

34. Section 


10(a). A right of review is thus 


granted, whether or not particular statutes make 
similar provision. In view of some recent theories, 
this in itself is a most significant contribution of 
the Act. 

35. Section 10(d). 

36. Section 10(e) (A). See also the definitions 
in subsections (d), (e), (f), and (q) of Section 2; 
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dispute may be withheld by the tax- 
payer until his claim is determined. 
It is recommended that this incon- 
sistency be cured by making it clear 
that the Tax Court may pass upon 
such claims before the tax is paid. 

The second recommendation is to 
permit a single Tax Court adjudica- 
tion of excess profits tax liability on 
“standard” issues and “‘relief” issues, 
where the taxpayer has a relief claim 
pending at the time the Commis- 
sioner determines a deficiency on 
other issues. 


IV 


Continuing Vigilance and 
Further Legislation Are Essential 


What of the future? Government is 
always restless. Apart from the fact 
that we live in an era of govern- 
mental violence in many parts of the 
globe and that we have just com- 
pleted the shooting phase of the 
greatest war of our history in order 
to put down such violence, we would 
be foolhardy to assume that govern- 
ment can stand still at home in the 
Those 
would change our form of govern- 


Western Hemisphere. who 
ment may for the moment at least 
be reduced to a remnant, but never- 
theless government will continue to 
do things, to undertake new pro- 
grams, and to devise new measures 
to alleviate the evils of the day. 

In the field of administrative jus- 
tice we as a Nation, seeking either 
to maintain or perfect our domestic 
should ahead 


institutions, forge 


along two main lines: First, we 
should enforce and expand what we 
have done in the field of justice. De- 
mocracy must not merely work, but 
and see Sections 6(a) and 8(b). 

37. Section 10(e) (B) (5) and (6). See, in this 
connection the Senate Committee Report, pages 
28, 30-31; House Committee Report, page 45; and 
tem (7) in the text supra. 


38. Section 10(e) generally. 


39. See Section 12. 
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must function, to accord with our 
ideals, of which justice according to 
law stands high on the list but re- 
quires constant eflort and vigilance. 
Specifically, we must first be assured 
that existing legislation to this end 
is made fully effective. Then we 
must add to it, lest for want of dil 
igence we retrogress. 

Indeed, we must not assume that 
what we have done so far is either 
the end or necessarily the best course. 
Carefully studied and measured ex- 
perience may indicate that we should 
revise the present administrative sys 
tem entirely. For example, there 
may be room for the return of cer- 
tain functions to the ordinary Courts 
of the land, or it may be wise to 
create new Courts to exercise func- 
tions now casually committed—or1 
assumed to be properly committed— 
lo executive agencies. 

That is a line of progress which 
has been made from time to time 
in the past. Congress itself has re- 
cently surrendered the legislative 
prerogative respecting tort claims 
and committed the function to the 


regular Courts.*® 


Courts Should Not 
Surrender Their Functions 


Secondly, we must give more atten- 
tion to the substantive phases of leg- 
islation where administrative justice 
is involved. That is a duty which 
not only Congress but every affected 
interest must face. Heretofore, with 
some notable exceptions, the trend 
of government has been for legisla 
tures to shed their responsibilities 
for the making of law. There has 
been a much too ready acceptance of 
the idea that the real work of gov 
ernance must be left to the “experts”. 
The Courts, too, seem to have be- 
come imbued with the idea that the 
judicial duty and function is theirs 
to surrender. In fact, however, it 
may be doubted that either the Con- 
gress, the Courts, the experts, or the 
public gain by such unrestrained 
methods. Such a trend will ulti- 
mately leave Congress and the Courts 
with little vital work to perform. At 
the same time the administrative 
arm finds itself directed to proceed 
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with fragmentary powers and vague- 
ly stated authority. 

It would therefore be a great ad- 
vance if we could tear from our 
minds the concept that legislatures 
are “‘delegating’’ powers, for dele- 
gation implies surrender and abdi 
cation. Instead we should proceed 


upon the proper theory that 


through our legislatures—we are 
stating law as fulsomely and as ac- 
curately as possible, leaving the nec- 
essary execution to Courts or admin- 
istrative agencies as the case may be. 
By abdication, legislatures and 
Courts avoid many problems, rather 
than solve them. If we would pro 
ceed on the premise that we are 
stating law, we would in part at least 
narrow the area of doubt and ‘‘dis- 
cretion”’. 

Here indeed is a field of states- 
manship, good government, and de- 
mocracy, in which all can share— 
legislators, administrators, educators, 
the public, those who are regulated, 
and the legal profession. It is under- 
standable that lawyers traditionally 
consider judge-made law to be the 
highest form of jurisprudence. As a 
profession you are also much con- 
cerned with questions of the forms of 
government, the separation of pow- 
ers, and the development of consti- 
tutional law. Yet each of you knows 
that, in your daily work, statutes and 
regulations constitute the bulk of the 
living law. 


Our Fundamental Concept 
of Government and Law 


[ commend to you, therefore, the 


proposition that the proper framing 
of legislation should command some 
of your best talents and attention. 
Give your best efforts to such matters, 
for they are important if the idea of 
justice according to law is to survive 
and flourish. 

Our new administrative law stat- 
ute reflects in letter and in spirit ow 
conception of the fundamental prin- 
ciples underlying the American 
Government. 
views on that subject thus: 


I would express our 


The law is not the people; the 
people is not the law. The law is 
the spirit of justice governing the 
people. If this spirit of justice, im- 
pinging as it should upon every 
individual, fails to reflect full faith, 
fails to inspire full credit and confi- 
dence, in the hearts and minds of 
the people, then there prevails a 
threat of no mean magnitude to the 
future strength and the future con- 
tinuation of this form of government. 

If, on the other hand, this spirit 
of justice, prevailing in law and in 
administration, finds a resting place 
of confidence and contentment in the 
hearts and the minds of the citizenry, 
if each individual is brought to be- 
lieve that he receives the same mea- 
sure of the spirit of justice that his 
brother receives, this Nation and 
this form of government, of which 
we are so proud, will, under God, 
find a course of continuation for the 
welfare of civilization in the cen- 


turies to come. 


40. Public Law No. 601, 79th Congress, c. 753, 
Title IV; Federal Tort Claims Act, approved Au- 
gust 2, 1946. 

















justice. 





REGIONAL MEETING, JANUARY 24 


The Board of Governors decided on November 30 that the first 
of the Regional Meetings under the new plan will be held in Omaha, 
Nebraska, on Friday afternoon and evening, January 24, and con- 
tinue until Saturday afternoon, January 25. All members of the Asso- 
ciation in the States of Nebraska, Kansas, lowa, Missouri, Minne- 
sota, North Dakota, South Dakota, Montana, Wyoming, and Colo- 
rado, are especially invited to attend. 

The subjects to be considered include administrative law, labor 
relations law, international law, judicial administration, judicial se- 
lection and tenure, and the improvement of the administration of 







































(Continued from page 836) 
have binding force for it, under 
\rticle 59 of the Statute. To restric: 
the meaning of “aflected” to being 
bound, however, would be to rende: 
ihe exclusion meaningless. 

Ifa party to a treaty were not a 
party to the case and did not inter- 
vene, it still might find itself in some 
way prejudiced by an interpretation 
of the treaty given by the Court, and 
to this extent it might be “affected.” 
Ilence, in case of a dispute as to 
jurisdiction under the American Dec 
laration, the Court might decide that 
any party to the treaty would be 
‘affected by the decision.” 


Complications Which May Arise 


Perhaps Articles 62 and 63 of the 
Statute, both dealing with interven- 
tion, offer some aid for interpreting 
these words in the American Declai- 
ation; for it is to be noted that the 
phrase “‘affected by the decision,” 
employed in the American Declara 
tion, is also to be found in Article 
62 of the Statute. Intervention in a 
case before the Court by a state not 
wriginally a party is possible on either 
of two grounds: (1) Under Article 
62, that the state considers, and the 
Court finds, ‘‘that it has an interest 
fa legal nature which may be affect- 
d by the decision in the case”; (2) 
Under Article 63, that the case in- 
volves the construction of a treaty 
or convention to which the state is 
i. party, in which event intervention 
is a matter of right. In other words, 
lor purposes of intervention, a state 
found by the Court to have “an in- 
terest of a legal nature which may 
be affected by the decision in the 
case” is placed on a par with a state 
which is a party to a treaty or con- 
vention being construed by the Court. 
It seems probable that the Court 
would be inclined to give to the 
words in the American Declaration 
the meaning which they have in 
\rticle 62; i.e., a party to the treaty 
would be “affected by the decision” 
when it “has an interest of a legal 
nature which may be affected by the 
decision.” Article 63, read with Arti- 
cle 62, seems to indicate that when a 


treaty or convention is being con- 


strued, every party to the treaty or 
convention is in the position of hav- 
ing such an interest. 

Cn this view, it seems necessary to 
‘ lude that, whether the phrase 

affected by the decision” applies to 
the parties to the treaty, or only to 
the treaty itself, the Court would lack 
jurisdiction under the American 
Declaration unless every party to the 
treaty is a party to the proceeding 
before the Court. 

The result might be a serious one 
insofar as the United States is con 
cerned. It means that in a dispute 
between the United States and some 
other state concerning the interpreta- 
tion and application of a multilater- 
al treaty, the United States may not 
be able to proceed against, or be 
proceeded against by, the other party 
to the dispute, unless all of the 
parties to the treaty—and there may 
be fifty or more of them—come in 
as parties before the Court. Thus the 
jurisdiction conferred by The Pres- 
ident’s Declaration would be serious- 
ly diminished. 

More serious, however, is the pos- 
sibility that this exclusion may be 
copied. No state in the past has 
made any comparable exception, 
but imitation may lead to the 
repetition of the exclusion in the fu- 
ture Declarations of other states. If 
this should take place, the usefulness 
of the Court as the great interpreter 
of world law would be 
curtailed. 


greatly 


The World Court and 
Multipartite Instruments 


The history of the Permanent Court 
shows quite clearly that one of its 
great functions was to interpret and 
apply multipartite instruments. In 
a large percentage of the cases before 
it, provisions of multipartite instru- 
ments were involved, and in most of 
these cases all the parties to such 
instruments were not before the 
Court.2* The greater part of our 


26. Among others, one may cite: the Wimble- 
don Case, the two Mavrommatis cases, the Treaty 
of Neuilly Case, the Lotus Case, the Oder Case, 
the Free Zones Case, the Memel Case, the Paézmdany 
University Case, the two Lighthouses Cases, and 
the Chinn Case. For an analysis of the jurispru- 
dence, see Hudson, World Court Handbook (1938). 





The World Court 


present-day international law is 
probably contained in such instru- 
ments; and, if the Court is to be the 
organ of world law, its interpreta- 
tion and application of their provi- 
sions should not be stymied by the 
limitation on its compulsory juris- 
diction that all parties to the instru- 
ment involved must come into the 
Court as parties to the case. 

Indeed, there has been some tend- 
ency in recent years to say that 
the Court should be given such juris 
diction to interpret multilateral 
conventions that its interpretation 
should be binding on all parties to 
the convention even though they are 
not parties before the Court.?7 

This exclusion seems the more 
remarkable when the fact is 
recalled?8 that in 1934 the United 
States, by becoming a party to the 
Constitution of the International 
Labor Organization, conferred on 
the Permanent Court (under Article 
37 of the Constitution) jurisdiction 
over “any question or dispute re- 
lating to” that Constitution or to any 
labor convention concluded by the 
Members of the Organization. These 


» 


are multilateral treaties,*® yet noth- 
ing was said at that time about the 
necessity that a party to the treaty 
affected by the decision should be 
a party before the Court. Under 
Article 37 of the revised Statute, the 
United States is still bound in this 
manner, and the new Declaration 
has not modified its position. 

(3) A third matter to occupy the 
attention of the Senate was a ghost 
which stalked out of the Dulles 
memorandum in its comment on 
Article 38 of the Statute. ‘The memo- 
randum suggested that a prior agree- 
ment as to what are the applicable 
principles of international law 
should be required when the basic 
lcgal principles are not derived from 
a treaty or convention to which the 
United States is a party. The Legal 
Adviser of the Department of State, 


27. See Institut de Droit International, 39 An 
nuaire, 1936, page 305; Hudson, International Tri 
bunais (1944), pages 218-219. 

28. The fact was not recalled in the Senate 
debate. 

29. The United States is a party to five labor 
conventions. 
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Mr. Charles Fahy, replied that “it 
was most inadvisable to accept this 
the 
rejected by the Committee. In the 


view,’39 and suggestion was 
Senate, Senator Millikin proposed to 


revive it and to exclude 


disputes where the law necessary for 
decision is not found in existing trea 
and which the 
United States is a party and where 
there has not been prior agreement by 
the United States as to the applicable 
principles of international law. 


ties conventions to 


This would have been utterly un 
workable in practice. At what stage 
could it be known that the law neces- 
sary for a decision could not be found 
in existing treaties and conventions? 
When known, a special agreement 
would have been required before the 
Court could proceed, and the parties 
would have had to reach accord on 
the issues involved in order to lay 
down the law to be applied to them. 
Millikin 


amendment came to vote on August 


Fortunately, when the 
2, only eleven Senators voted for it 
and forty-nine voted against it. 

The Senate Resolution, containing 
the Connally amendment and the 
Vandenberg addition, was carried, 
on August 2, by a vote of 60 to 2.*! 
On all points of substance, the text 
of The President’s Declaration, de- 
posited on August 26, follows text- 


ually the Senate Resolution. 


Merits of the American Declaration 


The text of the American Decla- 
ration has some distinctive merits: 

(a) It applies to all “legal disputes 
omits the 


hereafter but 


arising,” 


limitation attached by many states 
in previous declarations that such 
disputes should be “with regard to 
situations or facts subsequent” to the 
effective date of the Declaration. 

(b) It provides that the Declara- 
tion shall ‘‘remain in force for a pe- 
riod of five years and thereafter until 
the expiration of six months after 
notice may be given to terminate the 
Declaration.” This is a decided im- 
the 
previously made by cther states; the 


provement on declarations 
six-month period would enable a case 
to be brought against the United 
States even after it had given notice 
of termination. 

(c) The exclusion of “disputes the 
solution of which the parties shall 
entrust to other tribunals” is also an 
improvement over the formula used 
in many previous declarations, ex- 
cluding “disputes in regard to which 
the parties to the dispute have agreed 
or shall agree to have recourse to 
some other method of peaceful set- 
tlement.” None of these three points 
gave rise to any extended considera- 
tion in the Senate. 

Yet the Declaration leaves so much 
to be desired that one may doubt 
whether great gain has been regis- 
tered. If the United States 
alone in the picture, the Declaration 


were 


would represent a significant prog- 
ress the death- 
knell of a paralyzing tradition. If, 
other hand, states 


because it sounds 


on the other 


30. 92 Congressional Record, page 10847. 
31. Ibid., page 10850. It was stated that 


eighteen absent Senators would have voted for the 
Resolution if they had been present. 



















should now follow’ the course 
adopted by the United States, a great 
backward step would have been 
taken in the development of interna- 
tional jurisprudence. To confirm 
this statement, one has only to com- 
pare the text of the American Decla- 
ration with the texts of Declarations 
previously made by other states.3* 
Let it be compared also with the 
text of a declaration made by the 
Government of the Netherlands,** 
deposited on August 5, 1946: 

I declare that the Netherlands Gov- 
ernment recognizes as compulsory ipso 
facto and without special agreement 
in relation to any other Member of 
Che United Nations and any other 
state accepting the same obligation, 
that is to say, on condition of reci- 
procity, the jurisdiction of the Inter- 
national Court of Justice in conform- 
ity with Article 36, paragraph 2 of the 
Statute of the Court, for a period of 
ten years as from 6 August 1946 and 
thereafter until notification of abroga- 
tion is made, on any future disputes, 
except those in regard to which the 
parties would have agreed, after the 
coming into force of the Statute of the 
Permanent Court of International Jus- 
tice, to have recourse to another meth- 
od of pacific settlement. 

E. N. Van Kleffens 
The Chinese declaration, made on 
October 26, 1946, is even more con- 
cise: 

The Chinese government recog- 
nizes as compulsory ipso facto and 
without special agreement, in relation 
to any state which accepts the same 
obligation and on the sole condition 





32. The texts are collected in Hudson, Perma 
nent Court of Justice, 1920-1942, 
pages 682-703. 

33. Renewing the Netherlands declarations of 


International 


® On October 26 the Chinese Government filed with the 
Secretary-General of The United Nations at Lake Success a 
Declaration accepting for that Principal Power the compulsory 
jurisdiction of the World Court. 
Declaration contained no such reservation or condition as did 


Significantly, the Chinese 


the American Declaration, filed on August 18, following the 
Senate's adoption of the Connally Amendment on August 2. 
Left to right, this photograph of the historic filing shows 





President J. G. Guerrero, of the World Court; Wellington Koo, 
of China; Secretary-General Trygve Lie; Dr. lvan Kerno, Assist- 










ant Secretary-General in charge of the Legal Section; and Dr. 
Yuen-li Liang, of China, head of the Secretary-General’s 
bureau on international law. President Guerro, Dr. Kerno, and 
Dr. Liang, were honor guests of the Association in Atlantic City. 
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of reciprocity, the jurisdiction of the 

International Court of Justice in con- 

formity with Article 36, paragraphs 2 

and 3, of the Statute of the Interna- 

tional Court of Justice for a period 
of five years and thereafter until the 
expiration of a six months’ notice 
of termination. 
Consistency of the American Position 
In transmitting the President’s Dec- 
laration to the Secretary-General of 
The United Nations, the American 
Delegation stated that we “look for- 
ward to a great development of the 
rule of law in international relations 
through a broad acceptance of the 
function of the Court in the spirit of 
the Charter.”34 This is a commend- 
able goal, but one can hardly say 
that it is reflected in the American 
Declaration. 

Americans are the less critical of 
what we do because of our conven- 
tional unction. We continue to think 
of the United States as the great 
leader in this field. Mr. Dulles began 
his memorandum by saying that “the 
United States, since its formation, has 
led in promoting a reign of law and 
justice as between nations.” If sub- 


stantiation of that statement is to be 


found in certain periods of our na- 
tional history, the statement is 
manifestly not true in the period 
between two world wars which saw 
such significant developments in this 
field. For in recent years, we have 
been handicapped, as Senator Morse 
put it, by “fear” of being trapped. 
He might have added also that in 
spite of the long debate in this 
country, a debate which should have 
produced here a greater understand- 
ing of the Court than in any other 
country, the problems involved in 
the Declaration are still but dimly 
understooc. in our higher circles. 
Some years after the United States 
had failed to ratify the Treaty of 
Versailles containing the Covenant of 
the League of Nations, it promoted 
the conclusion of the 1928 Treaty 
of Paris for the renunciation of war. 
In that connection the parties to 
the treaty took the backward step of 
agreeing to Secretary Kellogg’s state- 
ment that “Every nation is free at all 
times and regardless of treaty provi- 
sions to defend its territory from 
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The World Court 


attack or invasion and it alone is 
competent to decide whether circum- 
stances require recourse to war in 
self-defense.”*> During twenty years 
the United States failed to become 
a party to the Statute of the World 
Court; we have now accepted com- 
pulsory jurisdiction in terms which, 
if imitated by other states, would set 
back much of the progress made since 
the Permanent Court was estab- 
lished. The world will be fortunate 
indeed if we have not inaugurated a 
new and backward movement in this 
field. 

The United States can repair its 
position in this regard. During the 
next few years, a modification of its 
Declaration might be thought to re- 
quire the consent of other states. 
Six months before August 14, 1951, 
however, the present Declaration can 
be terminated and a new Declaration 
might then be made which would 
omit both the Connally amendment 
and the Vandenberg addition. 

1921, 1926 and 1936. 
34. Bulletin of the Department of State, 


September 8, 1946, page 452. 
35. U. S. Foreign Relations, 1928, 1, page 36. 
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the initiative in legislation. 

During the sixteenth century that 
initiative was kept by the Crown. 
3ut Henry VIII, in order to be sure 
of the passage of legislation which 
threatened and then broke with the 
Papacy, took the anti-clerical House 
He 


made it the body which originated 


of Commons into partnership. 


legislation he wished passed by Par- 
liament, instead of employing the 
Lords for this purpose as had been 
the policy of the past. The Commons 
obtained tremendous prestige which 
they retained and even increased 
throughout the rest of the century. 
Crown and Commons were usually 
working harmoniously, though occa- 
the Commons out of 


sionally got 


hand. But the initiative in all legis- 


lation was still with the Crown. 


The Initiative Passes 
from the Crown 


With the advent of James I the pic- 
ture was to change. A growing oppo 
sition in the House of Commons, 
struggling with the King for power 
in the state, gathered into its ranks 
Medi- 


ocre royalist leadership in the House, 


the best brains of the country. 


supported by a dwindling number of 
votes, could produce neither grants 
of money nor legislation of import- 
ance. Charles I found his hands tied. 
The ablest minds among the Com- 
mons were the leaders of the opposi- 
tion. That leadership seized the ini 
tiative in legislation. That leadership 
though gifted was often ignorant. 
That leadership though loyal be- 
came too aggressive. All signs pointed 
to revolution as the inevitable end. 
Representative government had 
made the wide province of legisla- 
tion its own, as centuries earlier it 
had done with taxation and finance. 
But years of experience and knowl- 
edge bought at a heavy price were 
necessary before these representatives 
could do their job well. in the proc- 
ess of learning they were challenged 
for this newly gained power by the 
Crown, just as they challenged the 
Crown for more power than they 
could properly handle. Revolution 
swept over England. 
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Representative Government 
Goes to America 
The civil wars, the Commonwealth, 
the Cromwellian experiment and the 
restoration of the house of Stuart to 
the throne, finally determined that 
government was to be by King and 
Parliament with the emphasis on 
Parliament, nay rather on the House 
of Commons. With difficulty Charles 
II managed to administer his govern- 
ment with its uncomfortable division 
of power which had been thrust up- 
on him. But James II failed com- 
pletely. Government by Parliament 
with the assent of the King was the 
lot prescribed for William and Mary. 
They still had some slight power. 
3ut the Bill of Rights in 1689 
abolished for ever the few remaining 
arbitrary acts practised by their pred- 
ecessor. 
Representative government was 
now established in England in prac- 
tically all fields of legislation and 
policy. The House of Commons, a 
representative body, had the pre- 
dominant voice in government. But 
it was not representative of all Eng- 
lishmen. It was not democratic. It 
represented only the upper middle 
classes. Democracy was to come with- 
Sut 


it could not have developed by the 


in the next two hundred years. 


end of the nineteenth century had 
not representative government been 
established in England by the end 
of the seventeenth century. 

It was while representative gov- 
ernment was feeling its oats under 
the regime of the first two Stuarts 
that thousands of Englishmen mi- 
grated to America. They carried with 
them this form of government and 
employed it in their colonial legisla- 
tures. They even carried with them 
the seed of democracy which bore 
fruit in America before the parent 
stock had blossomed in England.8 


Freedom of Speech 

Against Government 

Democracy is impossible when there 
is no freedom of speech. Today free- 
dom to speak one’s mind for or 
against the government is as impor- 
tant to Americans as it is to English- 
men. 


This freedom is applicable 






both to speech and to the press. But 


it has not always been the right 
of English subjects. Repression of 
speech and writing were practised by 
the Crown during the sixteenth and 
seventeenth centuries. The parent 
freedom, however, without which it 
would have been impossible to se- 
cure its modern version of the writ- 
ten and spoken word, was freedom of 
speech in the House of Commons. 
Representative government could 
never have developed completely 
without free speech in Parliament. 
When it had been won by the Com- 
mons it gradually spread down to the 
humblest citizen on both sides of the 
Atlantic who wished to express his 
opinion in public without fear of 
Let us briefly follow 
the course of this parliamentary free- 


punishment. 


dom as it worked its way into the 
consciousness of the members of the 
House of Commons and was fought 
and died for until complete victory 
had been attained. 


Freedom of Speech 
in the Commons 


But first it is necessary to define pai 
liamentary freedom of speech. It 
did not mean that a member of the 
House of Commons could say what- 
ever came into his head. It permit- 
ted the House to be judge of what 
was or was not to be said within its 
walls. It gave the House the right to 
punish those whose words it had 
judged to be unworthy of a member. 
Most important of all, it meant that 
no individual or body, whether King 
or court of law, could punish fon 
speech in the House or interfere with 
the right of the Commons to be the 
judges of the words spoken in their 
midst. That was freedom of speech 
in the House of Commons. That is 
the foundation of all free speech in 


England and the United States today. 


8. This survey of representative government is 
based on A. F. Pollard, The Evolution of Parlia- 
ment (London, 2nd. edit., 1926), C. H. Mcllwain, 
The High Court of Parliament and its Supremacy 
(New Haven, 1934), Chap. Ill, Wallace Notestein, 
Winning of the Initiative by the House of Commons 
(London, 1925), and G. B. Adams, Constitutional 
History of England (Revised by R. L. Schuyler, New 
York, 1934), Chap. XIV. 
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Not until the reign of Richard II 
was there any consciousness on the 
part of either the King or Com- 
mons that freedom of speech would 
ever become an issue in the lower 
House of Parliament. When in 1387 
Richard asked his judges whether the 
Commons should discuss only sub- 
jects presented to them by the Crown, 
he showed that he had a sense of 
the significance of freedom of speech. 
In 1397, at the order of the King, 
Thomas Haxey was tried by the 
Lords on a charge of treason and 
found guilty. He, a non-member, 
had sponsored a bill in the House of 
Commons which criticized extrava- 
gance in the royal household. In the 
first Parliament of Henry IV this 
judgment was reversed. Here, it was 
said in later centuries, was a clear 
vindication of freedom of speech in 
Parliament. In the light of what is 
now known of baronial control of 
the Commons and King, this inci- 
dent cannot be cited in support of 
freedom of speech. 


The Imprisonment 
of Thomas Yonge 


In 1451 Thomas Yonge, on being 
imprisoned for words spoken in Par- 
liament, was released. He declared 
that members “ought to have their 
freedom to speak and say in the 
House . . . without any man’s chal- 
lenge or punition therefore.” But 
political fortune of the Wars of 
the Roses, which felled a man one 
day and freed him the next, was a 
stronger factor behind such words 
than any consciousness of the impor- 
tance of freedom of speech. 

These instances and a few more 
of less importance stand alone in a 
period of over a hundred _ years. 
Throughout these years the Com- 
mons gave no sign that they had any 
interest in the privilege of freedom 
of speech. They had no understand- 
ing of the importance of those few 
precedents. But they became impor- 
tant in later centuries when they 
served as ammunition in the fight for 
freedom of speech raging in the 
House of Commons and the courts 
of law. As has been so aptly said, 
the seventeenth century orators “had 





a knack for weaving from thin Lan- 
castrian threads thick cords to bind 
their kings.’”® 


The Commons and 

Parliamentary Immunity 

Hardly had the sixteenth century 
opened when the Commons were con- 
fronted with a case of serious im- 
port. Richard Strode, a member of 
the House, introduced a measure in 
1512 which attacked the Devonshire 
tinners. He was arrested at the order 
of the Stannary Court for his indis- 
cretion. Immediately the Commons 
resolved that the case against Strode 
“for any bill, speaking, reasoning or 
declaring of any matters concerning 
the parliament to be communed or 
treated of, to be utterly void and of 
none effect”. Here was consciousness 
on the part of the Commons of inter- 
ference with freedom of speech by an 
inferior court. But again, the prece- 
dent of Richard Strode was of more 
importance in the seventeenth cen 
tury than it was a force in the six- 
teenth to awaken the Commons to 
the meaning of their privilege. That 
privilege remained dormant for 
years. Henry VIII declared that his 
Commons had complete freedom of 
speech, though on one occasion at 
least he threatened a member with 
punishment for words used in the 
House. 


Awakening of the Commons 
as to Free Speech 
The awakening of the Commons did 
not come until the reign of Queen 
Elizabeth. When in 1566 the mem- 
bers were prohibited by the Queen 
from discussing her marriage, Paul 
Wentworth asked whether this was 
not a violation of freedom of speech. 
Though Elizabeth persisted in her 
prohibition she granted the principle 
of freedom of speech. In 1571 Strick- 
land, a Puritan, introduced a bill to 
revise the ceremonies of the Church. 
As a result he was confined to his 
house at the order of the Queen. 
The storm which broke in the House 
after this violation showed that the 
members had become more conscious 
of their privilege. ‘Within a week 
Strickland was released. 

But in 1576 matters came to a 





Our American Heritage 





climax. Peter Wentworth, the broth- 
er of Paul and a strong Puritan, ad- 
dressed the Commons for two solid 
hours on the cardinal importance of 
freedom of speech in the House of 
Commons. He spoke those well- 
known words: “There is nothing so 
necessary as free speech, and without 
it [it] is a scorn and mockery to call 
The Com- 


mons now knew what freedom of 


it a Parliament House”. 


speech meant to them. Yet they did 
not press the fight. Sentiment be- 
hind this Puritan orator was not 
strong enough. Elizabeth, making a 
stubborn but tactful stand upon her 
prerogative during the rest of her 
reign, granted freedom of speech on 
several occasions but limited it more 
and more until, it was reported, she 
meant the Commons to say merely 
yes or no. By the end of the reign 
it was obvious that the Commons 
were fully aware of what freedom of 
speech meant to them. The Queen 
had frequently granted it in prin- 
ciple but limited it in practice. The 
ground was thoroughly prepared for 
the outbreak of an unavoidable clash 
under her successor. 


The Clash Under 

King James | 

James I ascended the throne in 1603. 
The fight for freedom of speech be- 
gan in 1604. In the setting of the 
Goodwin v. Fortesque election dis 
pute the King declared that the 
Commons held their privileges “of 
grace only, renewed every Parliament 
by way of donature upon petition”. 
This the Commons denied in thei 
Apology, and asserted that “our priv- 
ileges and liberties are our right and 
due inheritance”. Thus a new angle 
in the struggle for freedom of speech 
was introduced—the origin of that 
privilege. Neither side was willing 
to compromise on the point through 
out the reign. 

King James, like Elizabeth, grant- 
ed freedom of speech with limita- 
tions. The most notable of these was 
his prohibition in 1610 against dis- 


9. A. B. White and Wallace Notestein, Source 
Problems in English History (New York, 1915), 
page 174. 
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3ut unlike Eliz- 
strong 


cussing impositions. 
abeth 
protests of the Commons and _per- 


he submitted to the 
mitted them to debate the subject. 
Like Elizabeth, James imprisoned 
members of the House because they 
had spoken too freely. But unlike 
the Queen, he waited until the Com- 
mons had been sent home before he 
imprisoned certain members as a 
punishment. 

The struggle for freedom of speech 
came to a head late in 1621. Speak- 
ing more freely than usual about 
Commons 


affairs of the 


were reprimanded by James for tak- 


the state, 


ing such liberties. From_ petition 
to answer the quarrel grew daily 
more tense. Finally on December 18 
the Commons in their Protestation 
claimed the right to discuss any sub- 
ject they pleased, and claimed that 
it was an ancient and inherited right. 
A few days later when the House had 
been prorogued the King tore with 
his own hands the Protestation from 
the journals of the Commons. For 
the moment James had won. He had 
displayed his superiority and had 
But 


years later he lost the fight he had 


destroyed a precedent. a few 
been waging ever since the beginning 
of the reign. 


Victory for Free Speech 
Is Won 


When the King addressed his last 
Parliament in 1624, his mind was 
in a turmoil over the question of 
peace or war with Spain. Completely 
forgetting his earlier prohibition, 
James invited the Commons to dis- 
cuss this paramount subject. They 
were elated. Foreign affairs had al- 
ways been protected from mundane 
debate by the royal prerogative. Now 
the Commons were given permission 
te talk about it to their hearts’ con- 
tent. Sir John Eliot requested that 
their privileges, which had been so 
shamefully violated in the last Par- 
liament, be vindicated. His proposal 
was buried by the uninterested mem- 
Why worry 
the theory of freedom of 


bers of a committee. 
about 
speech now that they had it in prac- 
tice, seemed to be the thought of the 


Commons. 


The subject of foreign 
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affairs was so all-inclusive that noth- 
ing could escape the wagging tongues 
of the members. James had opened 
the door of freedom of speech so wide 
that neither he his successors 
could ever close it again. The prece- 
dent of 1624 was far stronger than 
the Protestation of 1621. 

might scold, 


nor 


In vain Charles I 
plead or prohibit. The Commons 
spoke their mind on any subject they 
pleased. Though they left the King 
inviolate, they denounced his great- 
est ministers. Imprisonment was of 
no avail. It merely angered the mem- 
bers and made them talk about their 
liberties and privileges to the exclu- 
sion of the King’s financial needs. 


The Martyrdom of 
Sir John Eliot 


When Sir John Eliot and eight of 
his colleagues were imprisoned for 
their words and actions on March 2, 
1629, the freedom of 
speech was transferred to the royal 
courts. Refusing to plead before the 
Court of King’s Bench because of his 
fear of jeopardizing the privileges of 
Parliament, Eliot cited the fifteenth 
century precedents and that of Rich- 
ard Strode. The judges refused to 
accept the earlier precedents as rele- 
vant and declared that the resolution 
supporting Strode was applicable to 
him alone. Eliot was convicted of 
seditious conduct and imprisoned in 
the Tower at the pleasure of the 
There he contracted tuber- 

Charles refused to release 
him to regain his health until he 
had petitioned humbly and acknowl- 
edged his fault. 


strife over 


King. 
culosis. 


This Eliot would never do. He 
would not endanger the privileges 
of the Commons to save his own life. 
Sir John Eliot died in the Tower in 
1632 a martyr to the cause of free- 
dom of speech. That privilege had 
been secured in 1624. Eliot’s mar- 
tyrdom built a protecting rampart 
around it. This 
strengthened by the Commons’ reso- 
lution of 1641 and by the resolution 
of the Lords passed in 1667. Both de- 
nounced the judgment of the Court 
of King’s Bench against Eliot and 


rampart was 


declared it to be illegal. 









But it Bill of 
Rights in 1689 that freedom of speech 
was embedded in the English Con- 
That document reads: 
“That the freedom of speech, and 


was not until the 


stitution. 


debates or proceedings in Parliament, 
ought not to be impeached or ques 
tioned in any court or place out of 
Parliament”’. 
of the King. 
1624.10 


There is no mention 
He had submitted in 


These Four Freedoms 

Are Basic 

The salient points in the history of 
trial by jury, the writ of habeas cor- 
pus, representative government and 
freedom of speech have been pre- 
sented. Today these institutions are 
part of American, no less than of 
English life. They are only four of 
the many rights, freedoms and prin- 
ciples of government and law, all 
English in their origin, which form 
the backbone of our civilization. All 
comprise our heritage from the Eng- 
lish Constitution “broadening down 
from precedent to precedent” in its 
slow evolutionary progress. Though 
most of them are to be found in the 
American Constitution and Bill of 
Rights, the history of them all goes 
back for many centuries on the other 
the Atlantic This 
history is as important for us as 


side of ocean. 
that of our country since Virginia 
was first settled, since the Revolution 
brought independence from the Brit- 
ish Crown. 

A sound knowledge of this great 
heritage of ours should be possessed 
by every educated citizen of this 
country. Above all, it should be in- 
grained in the mind of every lawyer 
practising at the American Bar. It 
should be made obligatory in pre- 
legal education throughout the 
United States. 


10. This sketch of the history of freedom of 
speech is based on Professor Wallace Notestein’s 
‘Freedom of Speech under 
in White and Note- 
cit., pages 161-237, and on Professor 


Source Problem on 
Elizabeth and the Stuarts’’ 
stein, op. 
J, E. Neale’s article on ‘The Commons’ Privilege 
of Free Speech in Parliament’’ in R. W. Seton- 
Tudor Studies 1924), pages 


Watson, (London, 


257-286. 
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(Continued from page 859) 


the attention of The President and 
The Attorney General, by many 
members of the bench and the Bar, 
whenever vacancies have arisen in 
the Supreme Court. 

A year ago, when Mr. Justice Owen 
|. Roberts retired from the Court, 
it was widely believed that in view of 
a political preponderance in the 
Court which did not at all reflect 
the probable preponderance of party 
alignments in the electorate, a Re- 
publican would be chosen and Judge 
Parker given the post. Such a selec- 
tion seems to have been favorably 
considered by President Truman for 
a time, but the appointment was 
finally given to Senator Harold H. 
Burton, of Ohio, whose experience 
had been as Mayor of Cleveland and 
in the Senate. 

Again, after the death of Chief 
Justice Stone, the appointment of 
Judge Parker as his successor was 
urged as was that of several other 
Circuit and District Judges, because 
of their long judicial experience and 
manifest qualifications, as well as the 
unbalanced composition of the Court 
in the traditional representation of 
the political parties, only one mem- 
ber of the Court being a Republican. 
\lthough members of the Bar did not 
urge that the appointment be made 
at all on a partisan or political basis, 
it was urged that the fact that a highly 
qualified judge was a member of the 
probable majority party which had 
only one representative in the Court 
should not stand in the way of his 
appointment. The Secretary of the 
Treasury was appointed and con- 
firmed as Chief Justice. 


Appointment to the 
Tribunal at Nuremberg 
Judge Parker has long taken a schol- 
arly and active interest in interna- 
tional law and organization. During 
the San Francisco Conference in May 
of 1945, he delivered the principal 
address at the dinner tendered by 
the lawyers of San Francisco and 
California, to the visiting jurists and 
lawyers of The United Nations. 

In September of 1945 he was ap- 
pointed by President Truman as 





America’s Alternate Member of the 
International Military Tribunal 
which sat at Nuremberg for the trial 
of high Nazi officials charged with 
war crimes. In that capacity he at- 
tended all of the sessions of the Tri- 
bunal and participated in all of its 
deliberations. 


An Appraisal by Sir 

Norman Birkett 

In conversations with the Editor-in- 
Chief of the JourNAL in Atlantic 
City, Sir Norman Birkett, Britain’s 
Alternate Member of the Tribunal, 
spoke in the highest terms of Judge 
Parker’s contributions to the delib- 
erations and the work of the Tri- 
bunal. At the request of the JOURNAL, 
the eminent British jurist wrote the 
following: 

“In the twelve months of the trial 
of the major war criminals at Nur- 
emberg I was brought into the clos- 
est contact with Judge Parker in the 
work of the Tribunal. He was the 
Alternate Member for the United 
States. That title is somewhat mis- 
leading, for the Alternate Members 
took the fullest part in every detail 
of the proceedings. It is impossible 
to praise too highly the great contri- 
bution that Judge Parker made to the 
success of that great experiment in 
international cooperation. As was to 
be expected, his wide experience in 
the control of legal proceedings was 
of the first importance in the werk 
of the Tribunal itself. It should be 
remembered that it was necessary to 
bring into being all the machinery 
of a Court of justice, which ordinarily 
has already been created and has 
proved: its efficiency over a course 
of years. 

“In this field Judge Parker’s knowl- 
edge was of the greatest value. 
In the work of the Court itself, when 
decisions had to be made on the 
admissibility of evidence and similar 
matters, his wide grasp of legal prin- 
ciples was of the utmost advantage. 
The real work of the Tribunal was 
done out of sight. In the closed ses- 
sions of the Court, Cecisions of the 
greatest moment had to be taken; 
and it was there that Judge Parker’s 
contribution frequently was decisive. 
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Judge Parker's 

Important Contributions 

“His knowledge of the law of his own 
country and the legal principles 
upon which that law was founded 
became doubly valuable in interpret- 
ing the law of the Charter by which 
the proceedings of the Tribunal were 
governed. His sterling common sense 
and his wide understanding of hu- 
man nature enabled him to solve 
many difficulties which almost in- 
evitably arose when different lan- 
guages were involved and differing 
systems of law. To me it was most 
interesting to observe how in the 
course of time the Russian and 
French Judges turned to Judge Par- 
ker when conflicts of law or proce- 
dure arose. 

“During my recent visit to the 
United States of America, it was 
a matter of the highest satisfaction 
to observe that the contribution 
which Judge Parker made to the 
success of the Tribunal was fully 
recognized. He left his own Court 
and his ordinary activities for almost 
a year to place himself at the dis- 
posal of his country; and although 
as an Alternate Member he did not 
receive that public acclaim which 
might have been his in another posi- 
tion, it is a highly gratifying thing 
to know that his self-effacing labor 
and his sacrifice of all the comforts 
of home is now fully recognized. The 
Tribunal was indebted daily to his 
wisdom and judgment; and North 
Carolina and the country generally 
should be proud of the great contri- 
bution he made. 


His Assistance to 
International Cooperation 


“I ought to add that outside the 
specific work of the Tribunal, in 
the social life of Nuremberg, Judge 
Parker contributed much by his 
kindliness, his thoughtfulness, his 
consideration for others, and his un- 
failing good humor. It was a pleas- 
ure to visit his house where he 
entertained the members of all dele- 
gations; and he was certainly a wel- 
come guest in every house in Nur- 
emberg. This, too, was a real 
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contribution to international coop- 
eration; and the friendships which 
were then made between members 
of different countries did very much 
to enable the difficult and complicat- 
ed work of the Tribunal to be suc- 
cessfully achieved. I am grateful to 
the Editor of this JOURNAL for the 
opportunity of paying this small 


tribute.” 


Personal Side of His Life 


It may be inferred from all of the 
foregoing that Judge Parker’s life 
has been a busy one, and that he has 
had little time for hobbies or diver- 
sions. Some of his friends say that 
he has never learned to play. He 
reads much and widely, plays no golf, 
but walks considerably, especially at 
night in Charlotte, with his 75-year- 
old former law partner, Plummet 
Stewart. He is an active member of 
the Episcopal Church, and was a 
delegate to its General Convention 
in Cincinnati in 19537. 

He was married in 1910 to Miss 
Maria Burgwin Maffitt. Their elder 
son, John Johns.on Parker, Jr., was 
killed in a motor accident several 
years ago, while a student at the 
University of North Carolina. Their 
daughter Sara is now Mrs. Rufus M. 
Ward. A younger son is Francis 
Iredell Parker. 


Judge Parker's Philosophy 

of the Law 

One of Judge Parker’s friends on 
the bench has described him as “a 
true liberal with a heart and a head, 
and with his feet on the ground. 
[hose who prevented his elevation 
to the Supreme Court on the ground 
that he was a “reactionary” or “con- 
servative’” learned too late, when 
they studied his decisions fairly, that 
he was in truth an enlightened 
“liberal” in his forward-looking view 
of the relationship of law to life. 
Indeed, his decisions have been more 
often criticized because of their ad- 
vanced ground than because of their 
manifestations of a narrow or literal 
view of the Constitution and the 
laws. As an experienced judge, he 
knows that the orderly functioning 
of the judicial process requires that 
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the judges of the subordinate federal 
Courts shall follow and apply, ir- 
respective of their personal views, 
the decisions and rules of law enun- 
ciated by the Supreme Court wher- 
ever it is believed to be applicable. 

In his lectures at the University 
of Virginia, he explained his philoso- 
phy of law, government and _ the 
judicial process, and declared his 
concurrence in the views expressed 
by Chief Justice Hughes in Home 
Building & Loan Ass'n v. Blaisdell, 
290 U. S. 398, 442. 


Review of Some of His 

Significant Opinions 

Space docs not permit here an ade- 
quate analysis of Judge Parker's 
judicial opinions or an appraisal of 
their philosophy and their relation- 
ship to progress of the law. Shortly 
after his appointment to the bench, 
he was called upon to sit in the “Lake 
Cargo Rate Case’’, known as Anchor 
Coal Co. v. United States, 25 F. 2d 
162, in which he pointed out that 
the Interstate Commerce Commission 
might not use the power granted it 
for the purpose of equalizing eco- 
nomic conditions. This view was 
later taken by the Supreme Court in 
the “Deciduous Fruit” case. Later, 
in Hope Natural Gas Co. v. Federal 
Power Commission, 134 F. 2d 287, 
he declared emphatically the duty 
of applying correct standards in the 
fixing of utility rates. His opinion 
was overruled by the Supreme Court, 
but is still regarded by many lawyers 
as a sound and classic statement of 
the rules which should be followed 
in public utility rate cases. 

In the celebrated “Buzzard Roost” 
case, which was twice before him 
(Greenwood County v. Duke Power 
Co., 81 F. 2d 986, and Duke Power 
Co. v. Greenwood County, 91 F. 2d 
665), Judge Parker wrote the opinion 
of the majority in his Court over the 
dissent of one of his brethren. He 
upheld the loan and grant of the 
PWA to Greenwood County to con- 
struct a power plant at Buzzard 
Roost Falls. In so doing, he laid 
down two principles of importance: 
(1) That it is within the constitu- 
tional power of the Congress to make 


loans and grants for construction 
work in the interest of the public 
welfare; and (2) That a_ private 
corporation has no standing in Court 
to challenge the exercise of the power 
of Congress merely because the struc- 
ture to be erected will result in a 
business which will be in competi- 
tion with the private business. 

His Opinion in the “Bluestone 
Reservoir” case (United States v. 
West Virginia Power Co., 122 F. 2d 
733) upheld the power of the United 
States to condemn lands in West 
Virginia for the purpose of erecting 
a dam and reservoir for flood con- 
trol and power purposes. In United 
States v. Appalachian Electric Power 
Co., 107 F. 2d 769, he filed a dissent- 
ing opinion in which he held that 
the Federal Power Act had applica- 
tion to the construction of a power 
dam on the New River in Western 
Virginia. The Supreme Court sus- 
tained his view and overruled the de 
cision from which he had dissented. 


In South Carolina Power Co. v. 
South Carolina Tax Commission, 52 
F. 2d 515, he upheld a State tax upon 
the production and sale of electric 
current. In Campbell v. Alleghany 
Corporation, 75 F. 2d 947, he upheld 
the “corporate reorganization” se 
tion of the Bankruptcy Act. In Brad- 
ford v. Fahey, 76 F. 2d 628, he sus 
tained the first Frazier-Lemke Act, 
which provided for the relief of farm- 
ers through a composition of their 
debts. The Supreme Court later held 
the first Frazier-Lemke Act unconsti- 
tutional, but subsequently held the 
second Frazier-Lemke Act constitu- 
tional on reasoning essentially similar 
to Judge Parker’s reasoning in Brad- 
ford v. Fahey. 


In White Packing Co. v. Robert- 
son, 89 F. 2d 775, he upheld the con- 
stitutionality of the “windfall tax” 
passed by the Congress to reach the 
unexpected profits which some manu- 
facturers realized as a result of the 
Supreme Court's holding that the 
AAA was unconstitutional. In Wal- 
lace v. Currin, 95 F. 2d 856, he upheld 
the constitutionality of the ‘“Tobac- 
co Inspection Act’’ passed by the 
Congress for the protection of tobac- 
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» farmers. This decision was affirmed 
y the Supreme Court. In Olive 
}vos. v. Federal Trade Commission, 
02 F. 2d 763, he upheld the provis- 
yn. of the Robinson-Patman Act 
vhich forbade the payment of com- 


\issions to a buyer's agent. 


In Southern Ry. Co. v. South Caro- 
na Public Service Commission, 31 
|. Supp. 707, he upheld the require- 
ient of the State of South Carolina 
hat the railway company continue 
he operation of certain passenger 
trains. In Barnette v. West Virginia 
‘tate Board of Education, 47 F. Supp. 
251, he upheld the right of religious 
liberty. This decision was sustained 
vy the Supreme Court, which re- 
ersed one of its prior decisions to 
uphold it. 


In Schwab v. Coleman, 145 F. 2d 
072, Judge Parker held that refugees 
t:om Germany could not be arbitrar- 
ily denied the benefits of the Natural- 
ivation Act relating to persons who 
had come to the United States from 
enemy countries. In Bersio v. United 
States, 124 F. 2d 310, he upheld the 
conviction of seamen who had en- 
saged in acts of sabotage in interned 


\¢ ssels, 


In the Virginian Railway case, he 
was of the opinion that collective 
bargaining could be enforced under 
he Railway Labor Act. The Supreme 
Court’s opinion affirmed this deci- 
sion and largely followed the reason- 
ing contained in it. This became a 
leading case in the country on the 
nforcement of collective bargaining 
Virginian Ry. v. System Federation 
Vo. 40, 84 F. 2d 641). In NLRB v. 
Baltimore Transit Co., 140 F. 2d 51, 
he held that the NLRA was applica- 
ble to the street railway companies 
in Baltimore. 


In the Norfolk School Teachers 
case, he held that there could be 
uo discrimination against colored 
tcachers in the matter of their pay 
lor teaching in public schools (Alston 

School Board of City of Norfolk, 
112 F. 2d 992). In the Appalachian 
Coals case, he held that a combina- 
tion of coal mines for the marketing 


of coal was in violation of the Anti- 


Trust Act. This decision was over- 
ruled by the Supreme Court, but 
the principles declared by him are 
regarded as those which the Supreme 
Court now applies in anti-trust cases. 
United States v. Appalachian Coals, 


| F. Supp. 339. 


In NLRB y. Draper Corporation, 
145 F. 2d 199, he held that persons 
engaged in a “wildcat” strike — a 
strike called against the authority of 
the union recognized as the bargain- 
ing agent — were not entitled to the 
protection afforded to employees by 
the NLRA. In Bowles v. American 
Brewery, 146 F. 2d 842, and Brown v. 
Wright, 137 F. 2d 484, he upheld the 
provisions of the Emergency Price 
Control Act. 


In DuPont Rayon Co. v. Richmond 
Industries, 85 F. 2d 981, he held that 
under the laws of Virginia, a private 
riparian owner could not enjoin the 
use of a tidal stream for sewage dis 
posal, and ruled that “neither the 
public health nor the industrial de- 
velopment of its tidewater cities, both 
of which are dependent upon sewage 
disposal, can be subordinated to the 
rights of a riparian owner to make 
use of public waters for private 


purposes.” 


In Bowen v. Hockley, 71 F. 2d 781, 
he required the receiver of an indus- 
trial enterprise to continue compen- 
sation payments to the widow of an 
employee killed in the course of 
employment, rather than treat it as 
a mere claim to share pro rata with 
other debts of the business in re- 
ceivership. In Marshall v. Manese, 
85 F. 2d 944, his opinion extended 
the doctrine of the maritime law to 
provide for a liability on the part 
of the owner of a vessel for a failure 
to instruct a youthful and inexperi- 
enced seaman as to the dangers of 
complicated and dangerous machin- 
ery with which he was required to 
work. 


In The New Berne case (80 F. 2d 
244), he held that the doctrine of 
assumption of risk will not be im- 
ported into the maritime law. 

The foregoing, of course, are only 
a few of the nearly one thousand 
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opinions he has written, but they 
illustrate the trend of his decisions 
in cases in which public interest as 
well as private rights were involved. 
In Conclusion 

The purpose of this sketch is achieved 
if it presents a well-rounded por- 
trayal of a genial, hard-working jurist 
and judicial statesman who first won 
success at the Bar, has served with 
distinction for twenty-one years in 
an important appellate Court, has 
been a tireless worker for the im- 
provement of the administration of 
justice, has served his State and coun- 
try in various capacities related to his 
judicial experience, and lately has 
made important contributions to the 
work of the International Tribunal 
at Nuremberg—in short, such an 
American lawyer and judge as in- 
spires confidence that in this country 
the traditions of impartial justice 
and independent Courts are firmly 
erounded in the faith and confidence 
of the Bar and the people. 


Note: In our November issue (page 
739), in the course of a comment on 
some of the opinions written by 
Judge Orie L. Phillips in the Tenth 
Circuit, a quotation was included 
from his opinion for the majority in 
his Court in Wootten v. Wootten, 
151 2nd 147, 149-50, as to the stand- 
ards of conduct for trustees. The lan- 
guage quoted was an adaptation of 
that of Chief Judge Cardozo for the 
New York Court of Appeals in:the 
leading case of Meinhard v. Salmon, 
249 N. Y. 458, 464, which was the first 
of the several decisions cited by 
Judge Phillips as authority for the 
rules of law to which he gave federal 
application in the Wootten case. To 
our regret, the lawyer who prepared 
for another purpose the review of de- 
cisions from which our summary was 
compiled made a quotation of the 
legal principles applied in the case 
but omitted from it the citations on 
which they were expressly grounded. 
Our attention has been called to this 
oversight, by a number of lawyers 
throughout the country. We thank 
them for this manifestation of the 
care and discernment with which the 
contents of the JOURNAL are read. 
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Bar Association News 





Indiana State Bar Association 


® The Indiana State Bar Association 
celebrated its 50th anniversary at its 
annual meeting at the University of 
Notre Dame on September 6 and 7. 
Honored at the meeting were the 
five surviving charter members: 
Charles F. Remy, Indianapolis; Da- 
vid A. Myers, Greensburg; Samuel 
Parker, South Bend; William A. 
Hough, Greenfield, and Theodore J. 
Louden, Bloomington. 

Tappan Gregory, of Chicago, was 
the principal guest speaker at the 
annual banquet, delivering an in 
teresting address on the Nuremberg 
trials. Other speakers on the program 
United 
Attorney for the 


were Alex M 
States District 
Northern District of Indiana, and 
Marshall Abrams, of Greencastle. Mr. 


Campbell, 


Abrams, former judge of the Putnam 
Circuit Court had recently returned 
from Japan where he served on Gen- 
eral McArthur’s staff. 

Newly elected officers are Charles 
\. Lowe, Lawrenceburg, President 
and Verne G. Cawley, Elkhart, Vice 
President. 


Inter-American Bar Association 


® Dr. Ernesto Dihigo, Director of the 
Inter-American Academy of Com- 
parative and International Law, o! 
Havana, Cuba, has awarded to the 
Inter-American Bar Association ten 
scholarships for the second session 
of the Academy to be held in Ha- 
1947. The 
lectures to be given at the Academy 


vana, February 8 to 28, 


are as follows: Trusts in American 
Comparative Law; Sources of Inter- 
national Law; Banking Law; Prin- 
ciples of Common Law; Principles 
of Latin-American Civil Law; For- 


mation of American Nationalities, 
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and Evolution of the Idea and Pol- 
icy of Continental Solidarity and 
Defense. 

There will also be round tables 
at the Academy dealing with public 
and private law. 

Mr. Francis Hill of Washington, 
D. C., former President of the Bar 
Association of the District of Colum- 
bia, has been named Chairman of the 
committee to award the scholarships 
to persons who are interested in at- 
tending the second session of the 
Academy in Havana next February 
and who submit evidence of their 
scholarship and of their need for 
assistance. Interested persons should 
communicate with Mr. Hill at the 
Woodward Building, Washington 5, 
Dc. 


Virginia State Bar Association 


® The Fifty-Sixth Annual Meeting of 
the Virginia State Bar Association 
held at The 
Beach, Virginia, opened on Septem- 


Cavalier, Virginia 
ber 16, with the President’s recep- 
tion at which Howard C. Gilmer, 
Jr., of Pulaski, President of the Asso- 
ciation, and Mrs. Gilmer served as 
hosts. 

The President’s address on the 
‘The March 
Youth Conservation” was delivered 


subject of Crime— 
at the first evening session after the 
convention was called to order by 
John L. Walker, of Roanoke, Chair- 
man of the Association’s Executive 
Committee. Also at this session 180 
new members were elected, which 
was the second largest number to be 
elected in the Association’s fifty-eight 
vears’ history. 

The morning session of the second 
day was devoted to the presentation 
of reports of committees and sections 






























































CHARLES A. LOWE 
President, Indiana State Bar Association 


and a memorial address by Robert 
B. Tunstall, of Norfolk, in tribute to 
five members of the Association who 
lost their lives in World War II. 
C. O’Conor Goolrick, of Fredericks- 
burg, delivered a stirring address of 
welcome to the nearly 300 returned 
lawyer-veterans. At noon the 400 
members and guests listened to an 
address by Willis Smith, President 
of the American Bar Association, on 
“Recent Observations in Europe”. 
Mr. Smith’s address was broadcast 
and he was presented by Thomas 
B. Gay of Richmond. 

The Annual Address to the Asso- 
ciation was made by The Right Hon- 
ourable Lord Goddard, Lord Chief 
Justice of England, who spoke on 
“Recollections of a Lawyer’s Life”. 
He was introduced by Honorable 
Willis Smith. 

Thomas B. Gay of Richmond was 
elected president and William T. 
Muse, also of Richmond, was re- 
elected Secretary-Treasurer. The fol- 
lowing vice presidents were also 
elected: Thomas G. Scully, of Win- 
chester, duVal Radford, of Bedford, 
F. H. Combs, of Grundy, M. B. 
Wagenheim, of Norfolk, and N. E. 
Clement, of Chatham. William H. 
King, of Richmond, and F. M. Riv- 
inus, of Roanoke, were elected to the 
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Stuart B. 
‘campbell, of Wytheville, was re- 
lected delegate to the American Bar 
\ssociation. 


xecutive committee. 


Among the resolutions 
idopted by the Association were an 
ndorsement of and suggested amend- 


ment to the Jennings Bill H.R. 6345, 


many 


a recommendation that the State Su- 


xeme Court not be required to sit 
inywhere except in Richmond; a 
study be made of the feasibility of 
stablishment of official court re- 
porters of courts of records in Vir- 
ginia; a study be made looking to- 
ward the improvement of the state’s 
trafic courts; cooperation be given 
the Patrick Henry Memorial Foun- 
dation which proposes to restore and 
preserve as a national shrine Red 
Hill, the last home and burial place 
of Patrick Henry, and an apprecia- 
tion of the work of Chief Justice 


THOMAS B. GAY 
President, Virginia State Bar Association 


Preston W. Campbell who recently 
retired from the Supreme Court of 
the State. 

The Association amended its con- 
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JOHN J. MORRIS 
President, Delaware State Bar Association 


stitution to provide for life members 
and elected ten members who had 
held uninterrupted membership for 
fifty years to be life members. 


The Bar Cooperates with the Lawyer-Veteran 


by Joseph K. Collins + of the Massachusetts Bar 


" For a few years prior to the war 
the Boston Bar Association had a 
standing committee known as the 
Cooperation Committee. Its chief 
function was to assist members of the 
Association who were seeking em- 
ployment, a desirable associate, or a 
partner. When over five hundred 
members of that association entered 
the armed services or other war 
agencies, it became apparent that 
they and many more throughout the 
Commonwealth would have serious 
problems in readjustment on their 
return to practice. The idea of an 
organized program of assistance by 
lawyers throughout the State origi- 
nated in the Cooperation Committee 
of the Boston Bar Association. Plans 
were carefully considered for many 
months and meetings were called of 
representatives of Bar Associations 


and law schools in the Common- 
wealth. The result was the incorpor- 
ation on April 24, 1945, of Massa- 
chusetts Lawyers Postwar Institute, 
Inc. Its stated purposes are: 

To establish refresher and retrain- 
ing courses in legal subjects and to 
offer such courses, for a fee, to lawyers 
returning from service in World War 
II, whether in the armed forces or as 
civilians, and to other members of the 
Bar; and to use the net income from 
the same, after payment of neccessary 
expenses, to establish and maintain a 
service of placement, information, 
and assistance for the benefit of such 
returning lawyers. 

It was decided that the most valu- 
able refresher course would be one 
dealing with changes in federal and 
State law during the war period with 
incidental refresher ir. the prior law. 
The unpaid faculty was chosen with 
great care and included a Justice of 


the Supreme Judicial Court for the 
Commonwealth, a Justice of the 
Superior Court, professors from law 
schools, the U. S. District Attorney, 
and lawyers eminent in their par- 
ticular fields, including some who 
were authors of well-known text- 
books. The course covered some 
twenty-five subjects. Most of the lec- 
tures were two hours in length — a 
few, one hour. Lectures were given 
from four to six o’clock and from 
seven to nine o’clock on three days a 
week over a period of four weeks. 
Mimeographed notes were furnished 
to those attending the lectures. 

The first lectures were given 
October 15, 1945, in Boston, and in 
twelve months the course has been 
given four times in Boston, once in 
Worcester, and once in Springfield. 
Boston University loaned a lecture 
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hall for the Boston lectures, North- 
eastern University loaned one for 
the Springfield lectures, and the 
Worcester course was given in a 
court-room. The total attendance of 
full-course students was 667, most of 
whom were veterans, whose $25 
course fee was paid by Veterans 
\dministration under the provisions 
of the G. I. Bill. 

The refresher course was greatly 
appreciated by the veterans. Some 
who had been away from the law 
for four or five years feared the course 
would be too short, but after taking 
it they volunteered that it was more 
than adequate. 

The placement and advisory ser\ 
ice began to function on October 15, 
1945, and in the following twelve 
months the Director held over twelve 
hundred conferences on the problems 
of 528 men and women. Four hun- 
dred and eighty-five registered for 
placement or other assistance. Of 
these, twenty are not yet admitted to 
the Bar, and sixty-five were deemed 
inactive registrants when they failed 
to respond to letters of inquiry after 
the first interview. It was obvious in 
the first interview with most of the 
sixty-five that they came in the hope 


Association Attests 


® At the afternoon session of the 
Assembly in Atlantic City on 
October 30, the Association be 
stowed ten certificates in attestation 
of its appreciation of the notable 
public services performed in con- 
nection with the adoption of the Ad- 
ministrative Procedure Act. The 
presentation was made at the con- 
clusion of the notable address, pub- 
lished elsewhere in this issue, by 
Senator Pat McCarran, of Nevada, 
before a large Assembly audience. 

The recipients present were ac- 
claimed by the audience; urgent 
duties 


official unfortunately kept 
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that opportunities for employment 
not existing before the war might 
have developed during their absence. 

Of the remaining 400 members of 
the Bar, 274, or 6814%, have become 
re-established, and the remaining 126 
were still seeking employment as of 
October 15, 
among the latter who presently have 


1946. There are many 


some source of livelihood but seek 
something better, and there are about 
forty who did not become available 
for placement until recently. Of the 
274 “re-established”, the great ma- 
jority have become employed in law 
offices or in the legal departments of 
corporations, or in government agen- 
cies. Eighty-five are trying to rebuild 
an independent law practice. They 
are a courageous lot, deserving of the 
assistance which the Institute continu- 
ally strives to give them. For at least 
the first few months they will have 
the time and the desire to handle any 
kind of legal work. In addition to ob- 
taining reference work for them from 
other lawyers, we have embarked on 
a program of referring clients directly 
to them. We found that many veter- 
ans went to the Veterans Advisor of 
the Office of Price Administration or 
the Legal Department of Veterans 


Administration with the request that 
they be referred to a lawyer. We ar- 
ranged to have such men referred to 
lawyer-veterans through this office. In 
such cases, the Placement Director ob- 
tains a brief account of the nature of 
the case, the client’s ability to pay, his 
place of residence and employment, 
and tries to refer him to a lawyer- 
veteran competent to handle the case 
with the least inconvenience to the 
client. ‘The lawyer-veteran is re- 
minded that the client is also a vet- 
eran and is asked to bear in mind that 
fact and the source of the reference in 
determining his fee. The plan has 
worked successfully to date. 

It is apparent that the Institute 
as a separate organization will cease 
to function within the next few 
months and its work will be carried 
on by the Bar Associations. Since 
most of the lawyers in military serv- 
ice have returned to practice, it is 
doubtful that there will be sufficient 
demand for further repetition of the 
lecture course, and the number of 
veterans seeking placement  assist- 
ance is diminishing at such a rate 
that it appears that the Bar Associa- 
tions can again assume the burden 
of direct assistance. 


Its Appreciation of Signal Public Services 


several away. The ten public of- 
ficials to whom the tokens were 
awarded were: 


WarrREN R. Austin, formerly Senator 
from Vermont; now United States 
Delegate to the Security Council of 
The United Nations 


Pom C. CLark, The Attorney General 
of the United States 


Carvin Cory, Clerk, Committee on 
the Judiciary, United States Senate 


HomMeER Cummincs, former Attorney 
General of the United States 


Joun W. Gwynne, member of the 
Administrative 


Subcommittee on 


Procedure, in the Committee on the 
Judiciary, House of Representatives 


CLARENCE E. HANcock, member of the 
Committee on the Judiciary, House 
of Representatives 


Pat McCarran, Chairman of the Com 
mittee on the Judiciary, United 
States Senate 


Howarp W. Smitn, Member of Con 
gress from Virginia 


HATTON W. SumNeERS, Chairman of the 
Committee on the Judiciary, House 
of Representatives 


Francis E. WALTER, Chairman of the 
Subcommittee on Administrative 
Procedure, in the Committee on the 
Judiciary, House of Representatives 
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Junior Bar Notes 





® In the first post-war full-scale meet- 
ing of the Junior Bar, held at 
\tlantic City, there were highlights 
and developments as well as plans 
and accomplishments which indicate 
that for its lawyers under thirty-six 
the Association offers a useful future, 
which will be intensified under the 
leadership of James D. Fellers of 
Oklahoma City, selected to head the 
group for the coming year. \Villis 
Smith, President of the Association 
during the past year, at a meeting of 
the Assembly gave recognition to 
the Junior Bar for its accomplish- 
ments in securing in the past year the 
largest number of applications and 
new memberships in the history of 
the Association. President Carl B. 
Rix has informally indicated that 
assimilation will be a major objective 
during the coming year. This sug- 
gestion will go hand in hand with 
a recommendation adopted by the 
\nnual Meeting to the effect that 
‘A complete study be made of the 
means of making the work and influ- 
ence of younger members of the 
American Bar more effective at local 
levels as a medium of retaining the 
new members obtained.” 

An indication of the fact that the 
younger members of the American 
Bar will have a part in helping to 
maintain the profession of law in 
a high position of prominence is the 
Resolution which was unanimously 
adopted, calling on all of the 6000 
and more members of the Junior Bar 
to devote a portion of their time “To 
honest, diligent, study of public issues 
and the merits of candidates for 
office,” and “to public exposition of 
the underlying facts and of their 
own informed views” on such sub- 
jects. This was responsive to a plea 
made by Arthur A. Ballantine of 
New York City, former Under Secre- 


\ 


SY 


tary of the treasury, and Jacob M. 
Lashly, of St. Louis, formerly Presi- 
dent of the Association, at the first 
session of the Conference held on 
Sunday, and to the plea of its retir- 
ing National Chairman, Lyman M. 
Tondel, Jr., of New York City, in his 
annual report, that no greater con 
tribution could be made by the 
Junior Bar members than to devote 
themselves as diligently to the study 
of public issues and the merits of 
candidates for office as they have in 
the past to improvements of the 
administration of justice. 

Chairman Fellers has indicated 
that a major project for the younger 
lawyers during the coming year will 
be the “public information” program 
on a national scale, to follow up the 
excellent work done during the past 
two years by Thomas F. Healy as its 
Chairman. During 1946-47, the pro- 
gram will inform the public, among 
international 
relations and developments, and 


other subjects, on 


strengthen public respect for the legal 
profession through cooperation with 
the Committee on Public Relations 
established by the action of the An- 
nual Meeting as_ indicated in 
32 A.B.A.J. 590, which gave the text 
of the amendments establishing that 
Committee. The Junior Bar will be 
represented through having the Na- 
tional Director of its Public Informa- 
tion program as one of the members 
of this Committee, along with the 
President of the American Bar and 
the Chairman of the House of Del- 
egates, a representative of the 
JouRNAL, and five members to be 
appointed by the President for terms 
of one to five years reespectively. 
One of the stimulating aspects of 
the meeting was the positions of hon- 
or and esteem now held by former 
members of the Junior Bar Confer- 


ence, such as Joseph D. Stecher, now 
Secretary, Ronald J. 


Assistant Secretary, and Howard L. 


Foulis, now 


sarkdull, Chairman of the House of 

Delegates. In the National scene, two 
alumni of the Conference, Thomas 
E. Dewey and Harold Stassen are 
mentioned as candidates for the 
Presidency of the United States. On 
the basis of the last twelve years it 
appears from the experience gained 
through establishing the younger 
members as a Section in the Amer- 
ican Bar that local Bar Associations 
can very profitably establish such 
Sections, as many of them already 
have, and thereby intensify the activ- 
ities and prestige of their Associa- 
tions and the good will of the profes- 
sion as well as perform an inval- 
uable service to the younger members 
themselves. 

One of the major objectives of the 
Junior Bar during the coming year 
will be to help intensify local activi- 
ties in the various local and State Bar 
Associations. For any lawyers who 
are interested in the establishment 
or development of such a Section or 
activities in their local or State Bars 
there has been prepared a model set 
of By-Laws, which of course can be 
modified to suit local conditions. A 
special committee of the Council 
under the Chairmanship of Walte 
B. Keaton, of Indiana, will head this 
activity, which will be continued as 
one of the duties of the Secretary 
of the Conference. 

In line with our desire to secure 
more appeal and more popularity, 
many suggestions have been offered 
for a new name for our Section, 
prominent among which are a Young- 
er Lawyers Section and Young Bar- 
risters Section. A special committee 
has been appointed to study and to 
offer recommendations upon this 
and other matters at the mid-year 
meeting. During the interim sugges- 
tions as to new names or approval 
or disapproval of the change of name 
may be forwarded directly to your 
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DEPOSITIONS * REFERENCES 
PATENT © TRADE MARK 
CONVENTIONS * CONFERENCES 
LABOR CASES * ADMIRALTY 


The finest and most friena 
ly court reporting service 
in New York City of reo 
sonable rotes. 





SEND TODAY ON YOUR LETTERHEAD FOR 
COPIES OF LETTERS OF RECOMMENDA 
TION ENCLOSED IN A BEAUTIFUL GREEN 
DESK FOLDER WITH YOUR NAME STAMPEL 
ON IT IN GOLD LETTERS. 
Reference: CORN EXCHANGE 8ANK 
TRUST COMPANY 


PATENT LAW REPORTERS 


Stenotype Court Reporters 
(Faster & More Accurate) 


HERBERT B. SANSOM, Notary 
154 NASSAU STREET, N.Y.C. 7 


BEekman 3-3381 




















ATTORNEY WANTED 


Law School Graduate, Prefer- 
ably Member of the Bar, with 
5 or More Years Legal Ex- 
perience, Who Is Interested in 
Getting into the Manufactur- 
ing Business Rather than Fol- 
iowing Law as a Profession. 


® Must Be Able to Write a Good 
Letter. Will Take Assignments Di- 
rect from the General Manager. In 
Applying Write a Letter Stating 
Reasons Why You Think You 
Would Make a Success in Manu- 
facturing Work as Well as Giving 
Other Details of Training and Ex- 
perience. Box Ch, American Bar 
Association Journal, 1140 North 
Dearborn Street, Chicago 10, Ill. 








Secretary or to any of the other Na 
tional officers. 

One of the highlights of the meet- 
ing was a dinner addressed by Gov- 
ernor Earl Warren, of California, 
which was attended by approximately 
four hundred and fifty and from 
which many were necessarily turned 
away because of the inadequacy of 
seating facilities. This was one of the 
largest groups to attend a function 
sponsored jointly by the Junior Bar. 
Another meeting at which numerous 
members of the Junior Bar were 
unable to secure seats was one spon- 
sored jointly by the Junior Bar and 
the Section of International and 
Comparative Law. This was ad- 
dressed upon the subject of Atomic 
Energy by Senator Brien McMahon, 
of Connecticut, and by Judge Robert 
N. Wilkin, of Ohio, on ‘““The Need 
for a Determination of International 
Problems by a Judiciary” according 
to the principles suggested instead of 
by force of arms. 

Lyman M. Tondel, retiring Chair- 








WILLIAM F. SEERY 
70 Pine St. N.Y.C. 5, N.Y. 


Staff Trained and Experienced tn the 


y= & 


Integrated Investigative Service for 
Attorneys 














The New FEDERAL RULES of CRIMINAL PROCEDURE 
by Wm. Scott Stewart 
Rules now in effect set out and explained in simple language, 476 pages, beautifully 
bound black cloth, gold lettering, completely indexed. Contains report of Advisory Com- 
mittee, points out new legislation under consideration and brings the entire subject to 
date. Mail this ad with $7.50 and book will be sent prepaid. Limited Edition. 


2817 N. Halsted Street UNITED STATES LAW PRINTING CO. 


Chicago 14, Illinois 








VERNON FAXON 


Examiner of Questioned Documents 
(Handwriting Expert) 


Suite 1408 * 134 North La Salle Street 


Telephone CENtral 1050 °* Chicago 2, Ill. 


Opinions rendered re: Handwriting, typewriting, erasures, interlineations, substitutions 
on wills, deeds, contracts, books of account, and all kinds of documents. 














JOSEPH THOLL Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 


304-06 Schofield Bidg. ° 


CLEVELAND 15, OHIO ° 


CHerry 1359 


Formerly expert for Intelligence and Legal Offices, AAF. Over fifteen years’ experience 
serving the legal profession and official agencies. Photographs and charts for court 


exhibit prepared. 
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man of the Conference, is the new 
Secretary of the Section of Inter- 
national and Comparative Law and 
Charles S. Rhyne is its Vice Chair- 
man. The Junior Bar at a special 
meeting declined to take action on 
a resolution dealing with the sub- 
ject of “World Order” due to the 
feeling of the members of the Resolu- 
tions Committee and the Assembly 
that this matter should be a subject 
of much further study. Accordingly 
it was referred back for such study. 

Another resolution adopted by the 
Junior Bar dealt with the necessity 
for a revision of our penal system and 
study to develop it in accordance 
with the modern psychology and the 
needs of society, as apart from the 
system of penology presently in 
effect in a great majority of the locali- 
ties throughout the United States. 

At the closing session of the Junior 
Bar Conference, Justin Miller, Presi- 
dent of the National Association of 
Broadcasters, spoke on the subject 
of “Lawyers and Broadcasting in the 
Public Interest.” His remarks were 
enlightening, and pointed out clear- 
ly the fact that radio stations are 
most desirous of cooperating locally 
with programs developed on a local 
basis by members of the Bar dealing 
with subjects of law and matters of 
public interest. 

New officers of the Conference who 
will serve during the coming year, 
in addition to the Chairman are: T. 
Julian Skinner Jr., Jasper, Alabama, 
Vice Chairman; William R. Eddle- 
man, Seattle, Washington, Secretary; 
Robert B. Bell, Jr., Stamford, Con- 
necticut, member of Council, Second 
Circuit; K. Thomas Everngam, 
Denton, Maryland, Fourth Circuit; 
Bernard W. N. Chill, Jackson, Mis- 
sissippi, Fifth Circuit; Lewis R. 
Donaldson III, Memphis, Tennessee, 
Sixth Circuit, and Fred L. Hall, 
Dodge City, Kansas, Tenth Circuit. 
Lyman M. Tondel, Jr., of New York 
City, will remain as an ex-officio 
member of the Council. Harris A. 
Reynolds, Boston, Massachusetts, 
First Circuit; Robert A. Detweiler, 
Philadelphia, Pennsylvania, Third 
Circuit; Walter B. Keaton, Rush- 
ville, Indiana, Seventh Circuit; Ned 
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3urns, San Francisco, California, 
Ninth Circuit, and J. E. Bindeman, 
Washington, D. C., District of 
Columbia, will complete the Council 
for the coming year. It is urged that 
all members of the Bar under the age 
of thirty-six who wish to take part 
in the activities of the Section com- 
municate with the member of the 
Council for their Circuit. 


STATEMENT OF THE OWNERSHIP, 

MANAGEMENT, CIRCULATION, ETC., 

REQUIRED BY THE ACTS OF CON- 

GRESS OF AUGUST 24, 1912, AND 
MARCH 3, 1933 


Of American Bar Association Journal 
published monthly at Chicago, Illinois, 
for October 1, 1946. 


State of Illinois a 
County of Cook 


Before me, a Notary Public in and for 
the State and county aforesaid, personally 
appeared William L. Ransom, who, having 
been duly sworn according to law, deposes 
and says that he is the Editor of the Ameri 
can Bar Association Journal and that the 
following is, to the best of his knowledge 
and belief, a true statement of the owner- 
ship, management (and if a daily paper, 
the circulation) , etc., of the aforesaid pub- 
lication for the date shown in the above 
caption, required by the Act of August 24, 
1912, as amended by the Act of March 3, 
1933, embodied in section 537, Postal 
Laws and Regulations, printed on the 
reverse of this form, to wit: 


1. That the names and addresses of the 
publisher, editor, managing editor, and 
business managers are: 

Publisher, American Bar Association, 1140 
North Dearborn Street, Chicago 10; Editor, 
William L. Ransom, 33 Pine Street, New 
York 5, New York; Managing Editor, There 
is none; Business Managers, There are none. 


2. That the owner is: (If owned by a 
corporation, its name and address must 
be stated and also immediately thereunder 
the names and addresses of stockholders 
owning or holding one per cent or more 
of total amount of stock. If not owned by 
a corporation, the names and addresses of 
the individual owners must be given. If 
owned by a firm, company, or other un- 
incorporated concern, its name and ad 
dress, as well as those of each individual 
member, must be given.) 

Willis Smith, President, Security Bank 
Building, Raleigh, North Carolina; Joseph 
LD. Stecher, Secretary, Toledo Trust Build- 
ing, Toledo, Ohio; Walter M. Bastian, 
Treasurer, National Press Building, Wash- 
ington, D. C. 


3. That the known bondholders, mort- 
gagees, and other security holders owning 
or holding 1 per cent or more of total 
amount of bonds, mortgages, or other 
securities are: (If there are none, so state.) 
There are none. 


4. That the two paragraphs next above, 
giving the names of the owners, stock 
holders, and security holders, if any, con- 
tain not only the list of stockholders and 
security holders as they appear upon the 
books of the company but also, in cases 
where the stockholder or security holder 
appears upon the books of the company 
as trustee or in any other fiduciary rela- 
tion, the name of the person or corporation 
for whom such trustee is acting, is given; 
also that the said two paragraphs contain 
statements embracing affiant’s full knowl- 
edge and belief as to the circumstances 
and conditions under which stockholders 
and security holders who do not appear 
upon the books of the company as trustees, 
hold stock and securities in a capacity other 
than that of a bona fide owner; and this 
affant has no reason to believe that any 
other person, association, o1 corporation 
has any interest direct or indirect in the 
said stock, bonds, or other securities than 
as so stated by him. 

William L. Ransom, 
Fditor 

Sworn to and subscribed before me this 

Ist day of October, 1946. 


(SEAL) Helen P. Lovelace 


(My commission expires November 23, 
1947.) 
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RARE POSTAGE STAMPS 
H. R. HARMER, INC. 


Auctioneers of the 
*'President Roosevelt'’ Collection 
32 East 57th St., N. Y. 22 Plaza 3-6482 
Appraisals for all purposes. 
Weekly sales by auction. 
Descriptive leaflet *‘Concerning Your Stamps" 
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“AMERICAN JURISPRUDENCE” 


} DGE DILLON, writing in 1894 and 
speaking of Bentham’s dream, said: **The 
work of jurists and legislators during the 
next century will be pre-eminently the work 
of systematic restatement, probably in sec- 


tions of the body of our jurisprudence.” 


We now have the sections in the over four 
hundred titles in AMERICAN JURISPRUDENCE. 
The systematic restatement consists of the 
work of our specialists —the editors who 


have prepared the text painstakingly from 





the mass of conflicting cases and statutes. 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
Rochester 3, New York 
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BANCROFT-WHITNEY COMPANY, San Francisco 1, California 
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complete West Reporting Service for your 
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